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ABSTRACT. We re-examine the relationship between coordination, legal
sanctions, and free-riding in light of the recent controversy regarding the
applicability of the coordination problem paradigm of law-making. We
argue that legal sanctions can help solve coordination problems by elimi-
nating socially suboptimal equilibrium outcomes. Once coordination has
taken place, however, free-riding can not lead to the breakdown of
coordination outcomes, even if sanctions may still be effective at increasing
the equity of such outcomes. Finally, we argue that it is the choice of a legal
or constitutional system rather than the choice of law that is paradigmatic of
the coordination problem. This view requires a re-assessment of the nor-
mative status of sanctions attached to individual laws.

I. INTRODUCTION

The characterization of the law as a description of an equilib-
rium in a coordination game is predicated on the view that it is
better for each member of the society that all settle on some
kind of solution to a political or legal dispute – corresponding
to predictable and possibly enforceable behavior – than that the
issue be abandoned without establishing resolute and mutually
consistent behavioral expectations. To use a well-worn exam-
ple, it is vital that we coordinate on the side of the street on
which we will drive because not doing so would entail unac-
ceptable risk. While I might prefer that we coordinate on left, it
is still far better for me that we coordinate on something, even
the right side, than that we be a society in which everyone
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drives with abandon all over the road.1 The result is a law
furnished with a ready source of legitimacy and the implied
consent of those whose behavior it impacts. This is the image of
law in the face of disagreement defended in a number of
influential recent works, and it has gained a considerable
following among contemporary legal theorists.2

Although the relationship between coordination, legal
sanctions, and free-riding goes to the heart of the coordination
problem paradigm of law, it has received considerably less
attention. Our goal in this essay is to present an account of that
relationship against the background of the more general
game-theoretic view of the social and political theory of law
and to shed light on the recent controversy in relation to the
nature of that relationship. Our point of departure is Theodore
Benditt�s critique of the coordination-based characterization of
law and of the usefulness of the game-theoretic heuristic in
analyzing the nature of law-making more generally.3 Professor
Benditt argues that the substantive setting of the coordination

1 Throughout, we treat a coordination problem that requires a law to
solve it and a coordination problem in the choice of law as substantively one
and the same, and invoke these locutions as synonyms. The existence of the
former implies the presence of the latter, even as the coordination problems
in the choice of law may give rise to challenges operating specifically on the
level of legislative decision-making. Those special problems are outside the
scope of this article and are orthogonal to its arguments. Important sources
on coordination problems include Thomas Schelling, The Strategy of Con-
flict (Cambridge: Harvard University Press, 1960); David Lewis, Conven-
tion: A Philosophical Study (Oxford: Blackwell, 1969); and Cristina
Bicchieri, Rationality and Coordination (Cambridge: Cambridge University
Press, 1993).

2 See inter alia Russell Hardin, �Hobbesian Political Order�, Political
Theory 19(2) (1991) and Liberalism, Constitutionalism, and Democracy
(Oxford: Oxford University Press, 1999); Jeremy Waldron, Law and Dis-
agreement (Oxford: Oxford University Press, 1999); Robert Cooter,
�Expressive Law and Economics�, Journal of Legal Studies 27 (1998); and
Richard McAdams, �A Focal Point Theory of Expressive Law�, Virginia
Law Review 86 (2000).

3 Theodore Benditt, �Acting in Concert or Going it Alone: Game Theory
and the Law�, Law and Philosophy 23 (2004). Further citations to this work
are presented in the text followed by the page number.
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game does not accurately depict lawmaking because that setting
requires that citizens have the same ends in relation to law-
making ‘‘for in such situations it might be true that everyone
prefers some solution or other to none at all’’ (p. 622). Since
such happy circumstances do not always obtain in politics,
especially in a diverse and pluralist society, game theory (pre-
sumably understood here as the analysis of coordination
games) will have only limited usefulness: ‘‘Game theory starts
from the point at which people agree that there is a problem to
be solved, when often the most important issue is precisely
whether it is true that we would all be (or think we would be)
better off with any solution rather than none’’ (p. 623).

The arguments leading to this dismissal of the coordina-
tion problem paradigm of lawmaking rely on a view of
coordination problems and of their connection to free-riding
and legal sanctions that is the product of a number of key
misconceptions which go to the heart of game-theoretic
reasoning about the nature of lawmaking. We show, inter
alia, that these arguments misinterpret the definitional fea-
tures of that paradigm, including its equilibrium logic, and
yield, as a consequence, a mistaken account of the circum-
stances of legal stability and change that that paradigm
would support. Similarly mistaken is the attempt to assert
the irrelevance of legal sanctions for solving coordination
problems in the choice of law. We show that the proper
understanding of coordination problems points to legal
sanctions as one of the central tools available to the law for
resolving coordination problems among citizens – quite apart
from the effect of sanctions as a constraint on free-riders.

Perhaps our most fundamental contention, however, con-
cerns the applicability of the coordination problem heuristic
in the legal context as such. Its proper sphere of applicabil-
ity, we argue, is not the choice of a specific law, but the
choice of the constitutional regime, which frames the choice
of law. Indeed, one of our extended examples of the coor-
dinating effects of legal sanctions makes clear the paramount
importance of these effects in achieving political stability in
the midst of (constitutional) regime change. The distinction
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that underlies our position – the distinction between the
choice of law and the choice of a constitutional regime that
frames the choice of law – affects the evaluation of the
normative status of both instances of coordination and
instances of conflict in the choice of law. In so doing, it also
points to an account of the relationship between legal sanc-
tions and legitimate disagreement that is substantially dif-
ferent from the one implied by the above critique.

We do not disagree with the claim that not all policy deci-
sions can be correctly characterized as coordination. There are
many instances where the relevant individuals prefer ‘‘no
solution,’’ i.e. the status quo, to any of the solutions proposed
by their political opponents. Thus, we believe it is a mistake to
view every particular instance of lawmaking – i.e., every law –
as an instance of coordination.

However, this conclusion does not amount to an argument
against the characterization of lawmaking in coordination game
terms. The view that it does relies on the conflation of two
distinct levels of analysis: that of individual laws and that of the
legal and political regime that gives rise to them. Individual laws
come into existence as a product of a large number of struc-
turally distinct individual and group interactions. Some of these
interactions may, though need not be, fundamentally conflictual
and even zero-sum. How these interactions and the outcomes to
which they give rise take shape depends on the specific institu-
tions of the society. It is the establishment of those institutions –
of the legal and constitutional regime as such – that is best
understood as an instance of (usually asymmetric) coordination.
Understanding decision-making on this level with the aid of the
game-theoretic analysis of coordination games not only clarifies
the nature and circumstances of constitutional choice; it also
conditions our normative perceptions of particular law choices
within a given constitutional regime.

The remainder of our paper develops these and other related
arguments in greater detail. The next section explores the
broader implications of game theory for our understanding of
law, emphasizing its critical and informative properties and the
reciprocal relationship between law and coordination that
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builds on them. The subsequent section develops an account of
some of the key features of the coordination-game paradigm of
law-making, including the relationship between free-riding,
legal sanctions, and the incentives to coordinate, and corrects a
number of infelicities in the treatment of these issues. The next,
penultimate, section argues that the coordination problem is
best viewed as paradigmatic on the level of constitutional
choice, rather than on the level of law choice, and draws out
some of the key consequences of this difference. The final
section concludes with a brief recap.

II. GAME THEORY AND SOCIAL THEORY

Game theory has by now become a fixture in a number of
social sciences. At its most basic level, it is a heuristic that
provides an account of what behavior to expect in a given
strategic interaction – that is, in an interaction in which the
actors� resulting welfare is a function not only of their own
actions but of those of others as well.4 The key claim of that
account is that, provided that each player knows and
understands the nature of the game and behaves rationally –
that is, that she seeks, given the information available to her,
to maximize her welfare, whatever that welfare is defined to
include – then the players� behavior is likely to conform to a
(Nash) equilibrium of that game. That equilibrium outcome is
a conjunction of strategies, one for each player, such that no
player can improve her expected payoff by unilaterally
switching to a different strategy, holding fixed the strategies
of the other players. Using this equilibrium concept and
the initial description of the nature of the underlying

4 As a general matter, any complete-information game (including all the
games discussed below) is defined by a conjunction of (1) the set of players;
(2) the strategy choices available to each player; and (3) the set of payoffs
(utilities) associated with each possible profile of strategy choices by the
players.
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environment, game theory furnishes a prediction of what
behavior and outcome to expect from that situation.5

Critically, game theory does not offer a judgment as to
whether the predicted outcome is a desirable one or not, nor
whether or how the players should understand the nature of the
game: what the other players prefer, what options are available
to them, or what outcome they would like their actions to
promote. The paramount importance of the latter questions for
social and legal theory suggests a kind of division of intellectual
labor between the game theoretic exercise of arriving at a pre-
diction in a given well-specified game and the social theorist�s
exercise of framing what that game looks like and what
implications to draw from its equilibrium predictions.6 The
debate on which game most accurately models the law is an
example of the latter exercise. Arguments that demonstrate that
a given law should be seen as a solution to a coordination
problem, a prisoners� dilemma, and so forth, are the arguments
of legal theorists as social theorists.

The distinction between game-theory and social-theory tasks
is analytically useful for at least two reasons. First, it points to
the limits on the nature of the inferences that game-theoretic
analysis, taken by itself, can authorize. As a predictive and
analytic tool game theory does not on its own make any

5 Of course, a game can have multiple equilibria – as coordination games
do. To provide a more precise guide to how such games would be played,
game theorists use equilibrium refinements, which impose additional
restrictions on the rationality of players� action choices and their beliefs
about other players� choices. See David Kreps, Game Theory and Economic
Modeling (Oxford: Oxford University Press, 1990) for further details about
this approach and some of the challenges to it in a generally accessible
format. Nash equilibrium alone is not sustained by the imposition of indi-
vidual rationality, but requires also that players share a conjecture about
how the game will be played (see, e.g., Robert Aumann an Adam Bran-
denburger, �Epistemic Conditions for Nash Equilibrium�, Econometrica
63(5) (1995): 1161–1180). For a relatively undemanding account of indi-
vidual rationality that links it to such a shared conjecture, see Dimitri
Landa, �Rational Choices and Social Norms�, Journal of Theoretical Politics
18(4) (2006): 434–453.

6 Though this division is analytically well-defined, it need not imply a
physical division of labor in time and space; both exercises are frequently
performed in the same breath and in the course of the same analysis.
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normative claims. There is nothing inherently normative about
an equilibrium, and indeed, some equilibria, like the equilib-
rium of the prisoners� dilemma game, lead to perverse results.
Similarly, game theory has nothing normative to say on how to
choose between equally efficient equilibrium outcomes with
different distributional properties. Coupled with other premises
– like the coordination view of law – game theoretic analysis
can have normative implications, but the plausibility of such
implications relies on the soundness of the additional, non-
game theoretic account.7

Second, the distinction between game-theory and social-
theory tasks throws into relief the close relationship between
these tasks in legal and philosophical reasoning and underscores
the nature of game theory�s contribution. A key and historically
prominent aspect of this relationship entails using game-theo-
retic equilibrium predictions in paradigmatic social interactions
to affect agents� perceptions of their society and of the social
interactions within it. (Because what game is being played is a
function of what perceptions the players have of the various
constituent elements of the game, this means literally affecting
the games that the agents play in the society.8) An important
contribution of game-theoretic reasoning to social analysis,
including the analysis of law, is precisely via such uses of it in
social-theory arguments. As an analytical apparatus, game
theory helps to identify what rational agents may be expected to

7 This point contrasts with Professor Benditt�s assertion, which seems to
conflate the distinct ideas of an equilibrium and an optimal result: ‘‘The
application of game theory to law begins with the realization among a group
of people that there can be a number of possible ways to coordinate in
response to a problem, but that some coordination, even if not optimal from
the point of view of some of the parties is regarded as better than no
coordination at all. Since coordination occurs at an equilibrium, this means
that any equilibrium is better than any non-equilibrium’’ (p. 619). This is not
generally the case. Whether or not a game�s – even a coordination game�s –
equilibria happen to coincide with what is socially or individually optimal
simply depends on the particular parameters of the game.

8 On the fundamental importance of perceptions of the nature of the
game, see Ariel Rubinstein, �Comments on the Interpretation of Game
Theory�, Econometrica 59(4) (1991), and Landa, �Rational Choices and
Social Norms�.
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do in a given, potentially complex, strategic situation and what
social outcomes of their actions should be expected to result.
These predictions can, in turn, be used to induce different beliefs
about the situations of choice, and different preferences over what
actions to take in those situations. Far from requiring that
individual perceptions of the strategic environment be fixed, the
game-theoretic arguments are, in this fashion, used to alter
them.

Thomas Hobbes� classic arguments in Leviathan are an
example of this effect of game-theoretic arguments. From the
position of Hobbes� audience, it may be intuitive that one keeps
her covenants: it is part of what we have come to expect from
people, attributing to it, in the process, a high moral status. In
the hypothetical state of nature, the value of maintaining one�s
covenants may seem to be no different.

Yet, Hobbes� proto-game-theoretic reasoning demonstrates
that doing so would be irrational. Because the loss of welfare
associated with one�s counterparts� ‘‘defection’’ from a coop-
erative outcome in the state of nature is sufficiently high, we
should expect individuals to ‘‘defect’’ preemptively lest they
leave themselves vulnerable to being taken advantage of by
sufficiently ill-intentioned or cunning partners (what Hobbes
calls ‘‘anticipation’’). Anticipating, then, that others will not
keep their covenants to our detriment, we, too, should forego
keeping ours. This conclusion is a product of strategic rea-
soning – Hobbes� reflections affect our actions by showing us
the consequences of our actions in a particular strategic setting.
Given a value, e.g., the preservation of life, the game-theoretic
analysis shows what actions are most conducive to promoting
it. On Hobbes� account, this kind of analysis induces a partic-
ular choice of action: supporting a particular form of sover-
eignty, the desirability of which (given the prevailing norm of
covenant-keeping, which, according to his argument, is likely to
prove fragile in the state of nature), might not have occurred to
us otherwise. In this sense, game-theoretic reasoning educates
our beliefs and so affects our induced preferences. By recog-
nizing what other agents are likely to do, we condition our
preferences over action choices accordingly.
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As Baird et al. note, ‘‘the test of a [game-theoretic] model is
whether it can hone our intuition by illuminating the basic
forces that are at work but not plainly visible when we look at
an actual case in all its detail.’’9 One of the things that game-
theoretic reasoning can and often does illuminate is the exis-
tence of pervasive social problems that are not immediately
accessible to the agents they afflict. Some of these problems are
by now well-appreciated – in considerable measure, due to the
impact of game theory on how we perceive our surroundings.
While we might all desire a feasible public good – e.g., the
draining of a swamp for farm land or the building of a bridge or
the establishing of a fire department – such things rarely happen
without (coercive) government intervention, even when the per-
capita cost of effort that would be necessary to accomplish
them is smaller than the per-capita benefits that would be en-
joyed. Game theoretic analyses of such cases expose the
underlying free-rider problems and the need for the compulsory
contribution schemes that can effectively combat them. Some-
what more involved game-theoretic arguments have been used
to shed light on the nature of conflicts over property rights in
decentralized economies,10 the formation of political and eco-
nomic jurisdictions,11 the informational effects of different
institutions for political speech,12 and a large number of other
issues, with respect to which the consequences of a given policy

9 Douglas Baird, Robert Gertner, and Randal Picker Game Theory and
the Law (Cambridge, MA: Harvard University Press, 1994), p. 7.

10 See, e.g., Catherine Hafer, �On the Origins of Property Rights: Conflict
and Production in the State of Nature�, Review of Economic Studies 73(1)
(2006): 119–143.

11 E.g., Alessandra Casella and Jonathan Feinstein, �Public Goods in
Trade: On the Formation of Markets and Jurisdictions�, The International
Economic Review 43 (2002), 437–462; and Philippe Jehiel and Susan
Scotchmer, �Constitutional Rules of Exclusion in Jurisdiction Formation�,
Review of Economic Studies 68 (2001): 393–413.

12 E.g., Jacob Glazer and Ariel Rubinstein, �Debates and Decisions: On a
Rationale for Argumentation Rules�, Games and Economic Behavior 36
(2001): 158–173; and Catherine Hafer and Dimitri Landa, �Deliberation as
Self-Discovery and Institutions for Political Speech�, Journal of Theoretical
Politics 19(3) (2007).
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choice are ex ante quite uncertain or, on closer examination,
turn out to be unexpected.

One such case, particularly relevant to the legal context, is
strict liability statutes. Such statutes have a clear re-distributive
dimension, and, on their face, violate our common notions of
fairness and responsibility. All other things being equal, this
fact may lead citizens to oppose it. However, for reasons that
often have to do with the expectations of the nature of equi-
librium play in the underlying strategic interactions, strict lia-
bility may be the only feasible way to ensure key social benefits
like the preservation of the environment from particular forms
of industrial pollution, the inaccessibility of alcohol to minors,
etc.

The contribution of game theory in these cases is precisely
that which Professor Benditt argues it cannot deliver (p. 623):
the analysis it provides can unveil to agents the existence and
true nature of social problems that they may fail to recognize
otherwise. This fact gives game-theoretic analysis considerable
potential influence over individual and collective perceptions of
social phenomena, including both in the evaluations of those
phenomena and in the arguments on behalf of various actions
or statutes in response to them. Having such an influence does
not require that agents who find the corresponding arguments
convincing already share the same goals. The relevant com-
monalities13 may – as in the Hobbesian-style arguments iden-
tifying the unanticipated features of a ‘‘breakdown outcome’’ in
bargaining interactions – be constructed by the game-theoretic
arguments themselves. In this sense, an interaction that was not
a coordination game before may thereby become one.14

III. COORDINATION PROBLEMS AND LAW

In this and the following sections we develop an account of the
relationship between coordination games and the various ele-
ments of law and constitutional choice. We argue that prior
critiques of this relationship have failed to make a number of

13 These commonalities may, in fact, be quite thin – see Cass Sunstein,
�Incompletely Theorized Agreements�, Harvard Law Review 108 (1995).

14 See Rubinstein, �Comments on the Interpretation of Game Theory�.
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key analytical and conceptual distinctions that shed consider-
able light both on various elements of legal and constitutional
practice and on the value of game-theoretic heuristics in ana-
lyzing them.

We focus, in particular, on the following five issues:

1. the analytical requirements of a coordination game or coordina-

tion problem;

2. the possibility of free-riding in coordination problems;

3. the role of legal sanctions in coordination problems;

4. the appropriateness of the heuristics of coordination problems for

analyzing law vs. for analyzing constitutional choice;

5. the role and justifiability of legal sanctions in the coordination

problem account of constitutional choice.

The analysis of 1–3, which is pursued in this section, may be
thought of as a development of the logical implications of the
game-theoretic apparatus. Issues 4 and 5, which are the focus of
the next section, are of a more interpretive nature. But their
analysis entails philosophical claims about law and law-making
that are, arguably, implied by the mutual advantage view of
legal and political order, which underlies the strategic coordi-
nation paradigm of the law.

A. The Analytical Requirements of Coordination Problems

We begin our discussion with the following formulation
advanced by Professor Benditt:

[C]lassic coordination problems arise where such social interactions are in
process of occurring and everyone desires a solution in which expectations
about others� behavior are settled. In that way each party can know what
choices will be best for himself or herself. I am going to call such a social
interaction a ,prior strategic interaction,� meaning thereby to highlight the
point that possible solutions present themselves in contexts where the parties
are already trying to make the best choice (but where achieving it depends
on what others do)...

Even where there is no prior strategic interaction, however, it might be
argued that the game-theoretic coordination problem models legal coordi-
nation so long as people subscribe to the same ends... [A]bsent a prior stra-
tegic interaction, and absent agreement about the need for or desirability of
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coordination, the idea that we all favor a solution loses its hold, as does the
rationale for complying with a coordinated plan that is established (pp. 620–
622, emphasis in the original).

As we argue above, the claim that prior agreement on goals
is necessary for the relevance of game-theoretic arguments
about coordination, let alone of game-theoretic arguments
more generally, fails to appreciate the contribution of game
theory to the construction of individual and social perceptions
of the nature of social phenomena. Here we would like to
bracket that issue and focus on the claim that, conditional on
fixed perceptions on the part of the agents, the relevance of the
coordination game paradigm of the law presupposes the
conjunction of ‘‘prior strategic interaction’’ and shared indi-
vidual ends.

Our first observation is that the presence of a ‘‘prior strategic
interaction’’ is analytically irrelevant. What matters is whether
individuals have a common preference over at least two alter-
natives or not – that is, in the game-theoretic language, whether
the game is one of common or of private interest, respectively.15

In the absence of a common preference, individuals may be
engaging in a variety of prior strategic interactions (e.g., a
strategic game between the supporters of girls� rights to receive
the same levels of financial support for their athletic activities
within public educational institutions and those school
administrators who believe that only the athletic activities of
boys deserve to be supported by the state), without the choice
(of something like Title IX) amounting to a coordination
problem. Conversely, too, the absence of prior strategic inter-
action – for example, in the case of externally induced pollution

15 Common interest games may feature a mix of shared and opposing
preferences for the players. The simple asymmetric coordination game we
consider immediately below illustrates such a mix. Common interest is not,
however, sufficient for a game to be a coordination game. An example is the
Prisoners� Dilemma game, in which the players have a unanimous preference
for mutual cooperation over mutual defection.
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– is consistent with viewing the choice of the appropriate public
response as a coordination problem.

At the most general level, coordination games are, ipso facto,
common interest games in which at least one equilibrium is
consistent with the common interest. Both elements of this
definition (the common interest game and the equilibrium
consistency of the commonly desired outcome) are necessary,
and they are in evidence in the following two canonical exam-
ples of two-player coordination games:

Simple Pure Coordination Game Simple Asymmetric Coordination Game 

1\2 L R 1\2 L R 

L 2,2 0,0 L 2,1 0,0 

R 0,0 2,2 R 0,0 1,2 

In both of these games, each player has two strategies, labeled
L and R, with one player choosing ‘‘rows’’ and the other
‘‘columns.’’ As is standard, the numbers in each box, here and
below, represent the cardinal interpersonally non-comparable
utilities of the row player and of the column player, respec-
tively.16 In the left matrix, which represents a pure coordination
game, both players desire to select the same action, e.g., drive on
the same side of the street. This leads to two (pure-strategy)
equilibria: (L, L) and (R, R). That these strategy pairs are
equilibria is clear from the fact that, holding constant the other
player�s equilibrium strategy, neither the row nor the column
player would prefer to change their strategies themselves, since it
would drop their payoff from 2 to 0. While the players� prefer-
ences coincide perfectly – they are symmetric – both of them
would be better off if they could somehow settle on which
equilibrium strategy (which side of the street to drive on) they
were going to play.

In the asymmetric coordination game in the right matrix,
there are two (pure-strategy) equilibria, (L, L) and (R, R), as

16 These numbers are understood to be von Neumann–Morgenstern
utilities – that is, they already incorporate the players� attitudes toward risk.
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well: neither the row nor the column player prefers to change
their strategies from L to R, given that the other player is
playing the L, or from R to L if the other player is playing R.
Unlike in the pure coordination game in the left matrix, this is
true despite the fact that the players have opposite preferences
with respect to which of the two equilibria to play. Even though
the row player would prefer to play (L, L), she is better off
sticking with R if she believes the column player to be playing
R, etc. This game could represent the fact that left-handed
people may, after all, prefer to drive on that side of the road
while right-handed people may have the opposite preferences.
Everyone, of course, prefers that we establish a clear policy so
that we can avoid head-on collisions, preserving the coordina-
tion element of this game. In this instance, the law can still
designate an equilibrium and it would still be in everyone�s
interest to conform to it.

These examples help underscore a critical difference between
two logically distinct notions: all relevant individuals seeking a
coordinated way of achieving an outcome in the presence of
‘‘prior strategic interaction’’ and a coordination game or
coordination problem. Classic n-person collective action
problems, like David Hume�s draining of the marsh or Garrett
Hardin�s tragedy of the commons, are examples in which there
is a coordinated way of achieving an outcome that would
benefit all parties and that may even be consistent with a prior
strategic interaction.17 But such problems, in which there exists
no equilibrium in which coordination occurs,18 are not
instances of coordination games.

To be sure, the motivation behind Professor Benditt�s crite-
ria for coordination problems – the existence of a ‘‘prior
strategic interaction’’ and the actors� interest in finding a
‘‘coordinated way of achieving’’ their individual ends’’ (p. 622)
– is recognizable. Requiring the latter is, arguably, a logical

17 See Garrett Hardin, �The Tragedy of the Commons�, Science 162
(1968): 1243–1248; Mansur Olson, The Logic of Collective Action (Cam-
bridge: Harvard University Press, 1965); and Russell Hardin, �Collective
Action As an Agreeable n-Prisoners� Dilemma�, Behavioral Science 16
(1971): 472–481.

18 Assuming, anyway, that repetition is not possible.
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counterpart of requiring the existence of a ‘‘prior strategic
interaction’’ if the aim is to delineate conditions of the nor-
mative relevance of the coordination game-account of law. If
one recognizes that any ‘‘coordination-looking’’ equilibrium
may be induced by the force of sanctions, one might want to
ensure that the operative individual goals be a product of some
prior unforced convergence on preferring a coordinated way of
achieving the outcome.19 This, somewhat implicit, concern is, it
seems, the central normative motivation behind Professor
Benditt�s arguments against the coordination-game paradigm
of law.20

Before proceeding further, notice that because the intro-
duction of outside sanctions constitutes a change in players�
payoffs, it alters the initial game. It is clear, then, that to the
extent that the normative concern just identified is allayed by
Professor Benditt�s criteria, it is logically subsumed by the
requirement that the (initial) game be a coordination game. As
a common interest game, it removes the prospect that the
introduction of outside sanctions will induce the presence of a
common interest ‘‘artificially.’’ Further, because it requires
equilibrium consistency, it rules out the cases of common
interest games without efficient equilibrium outcomes (i.e.,
cases that would be similar to the collective action problems
mentioned above).

Apart from its greater logical parsimony, the standard game-
theoretic criterion of coordination is not vulnerable to the
conceptual problems that mire Professor Benditt�s criteria. To
see this, note first that, although we refer to ‘‘common prefer-
ence,’’ the term is somewhat misleading. Rather, it is better to
think of the actors bringing about the coordination as a
‘‘critical mass,’’ the size of which is determined by the existing
legal and political institutions. The following game, which we
call ‘‘battle of the rowers’’ (or BoR), provides an instructive

19 Throughout and unless noted otherwise, when referring to sanctions,
we have in mind externally imposed legal sanctions, else the separation of
sanctions from prior or initial coordination incentives is analytically
arbitrary.

20 As we argue in the next section, this concern, though understandable,
is, in the present form, somewhat misplaced.
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illustration. There is a crew of three rowers in a galley. All of
the rowers are identical and are in identical positions. They all
prefer that the boat get to its destination, but they also
understandably prefer a leisurely ride to actually rowing. In
order to move the boat, two rowers must row, which leaves the
potential for a third to take advantage of the other two rowers�
rowing by slacking off himself. This game can be depicted in the
following way, with rower 1 choosing rows, 2 choosing col-
umns, and 3 choosing matrices.

This game has four distinct (pure strategy) equilibria, indi-
cated with (*): one in which no one rows, and three in which
each combination of two rowers do. The strategy combination

Battle of the Rowers Game 
3 row  3 don’t row 

1\2 row don’t row row don’t row

row 3,3,3 2,4,2* row 2,2,4* 0,1,1

Don’t row 4,2,2* 1,1,0 don’t row 1,0,1 1,1,1*

in which no one rows is an equilibrium because any one rower�s
deviation makes that rower worse off: the boat does not
advance (since that would require at least two rowing), and he
pays the cost of rowing (in the matrix representation above, the
deviator�s utility drops from 1 to 0). Any two rowers� rowing is
an equilibrium because (1) each of the two rowers prefers that
the boat advance even at the expense of his being one of the two
rowers: if he switches to not rowing while holding the others�
strategies fixed, his utility drops from 2 to 1; and (2) the slacker
prefers not to row because the boat is advancing without his
contribution: switching to rowing while holding the others�
strategies fixed, would drop his utility from 4 to 3.

As we can see in the above example, there is nothing about
game-theoretic arguments that requires that coordination
equilibria be sustained by the behavioral profile that most
conduces to that coordination outcome. In fact, because
coordination does not require that everyone choose the same
action, there is nothing to keep us from defining as ‘‘the
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universal coordination equilibrium’’ the behavioral profile that
corresponds to the critical mass choosing particular actions
that re-enforce the coordination (e.g., two rowers in the BoR
game) and the rest choosing actions that merely do not destroy
it.21 This somewhat subtle equilibrium aspect of coordination
games contrasts with the strong unanimity condition that is
entailed in the identification of coordination games with situ-
ations in which all relevant individuals seek a coordinated way
of achieving an outcome in the presence of a ‘‘prior strategic
interaction.’’ It is this strong unanimity condition that leads
Professor Benditt to conclude that the coordination-game
account of law choice is incapable of dealing with circum-
stances in which some (but not all) individuals cease to support
an existing law. Further,

When, on a coordinative approach to law, should a law be repealed and
replaced with a new one? In general, as we have seen, the idea is that there is
a strategic interaction or a social problem that is dealt with by coordinating
people�s behavior in a way that, relative to the situation then existing,
benefits everyone. But suppose that after a time things have changed such
that there is no longer an equilibrium. ...Most people (we are supposing) are
satisfied with the existing law despite its not being an equilibrium, and do
not see a problem needing a response. In such cases, which are probably
typical, there is nothing like a coordination problem that would be the
impetus for a new law, at least until the old law has broken down sufficiently
that virtually everyone begins to perceive a problem that needs a solution.
...And the game-theoretic approach seems to suggest that law should change
when there ceases to be an equilibrium – even when most are satisfied with
existing law (p. 630).

Note first that, as we emphasize above, universal approval is
distinct from equilibrium. That some people who previously
supported the law are no longer satisfied with it does not,
therefore, make that law out of equilibrium. Second, the status
of ‘‘should’’ in the last sentence of the passage is puzzling. If it

21 Critically, both those who are the members of the ‘‘critical mass’’ and
those who are not prefer playing the strategy profile that comprises the
coordination equilibrium to playing a strategy profile that leads to a non-
coordination outcome. If so, then, we must still have a common interest
game. As a normative matter, we can, of course, ask whether ‘‘the critical
mass’’ can stand in for ‘‘all.’’ The answer, as the argument in the next section
suggests, is ‘‘yes – in a particular sense and under particular conditions.’’
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is meant in a normative sense, then the proposition in the quote
appears to be making normative inferences from an analytical
apparatus that cannot, in and of itself, support normative
claims. If, as is more likely, it is meant in the positive sense of
‘‘we should, then, expect,’’ then the claim is prima facie false.
The case the passage describes is one in which a previously
universally acclaimed law becomes satisfactory only to a critical
mass. But then, to the extent that that law remains in effect, it is
unclear why its status is described as implying that ‘‘there
ceases to be an equilibrium.’’ That the critical mass is satisfied
and does nothing to change it, suggests, prima facie, that there
does, in fact, exist an equilibrium, and it corresponds to a
behavioral profile that sustains that law.

As will be seen next, the ambiguities that are generated by
the conceptualization of coordination problems criticized
above also give rise to serious infelicities in understanding the
roles of free-riding and sanctions in the context of such prob-
lems and in their application to law.

B. Free-riding in Coordination Games

The existence of a coordinated way of achieving an outcome is
consistent with free-rider problems in a number of possible
situations. Alas, if we are looking at a coordination game
proper (i.e., the game defined by the conjunction of common
interest and the existence of an equilibrium in which that
interest is satisfied), then free-riding can never lead to the
breakdown of a coordinated outcome once coordination has
taken place because the agents already have an incentive to
comply with the equilibrium prescription. Thus, the law cannot
be solving a free-rider problem in such cases.

It is still possible that individuals may enjoy the advantages
of coordination without taking costly actions that re-enforce
the coordinated outcome. However, that can occur only in
more complex strategic interactions than the 2-player games
that have been the focus of the legal literature on law as
coordination (e.g., in the 3-player ‘‘battle of the rowers’’ game).
When it does, the problems it presents are, moreover, of an
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altogether different nature. The first problem is how to effect
the selection of one of several equilibria, and the second is how
to increase the equity of the coordination outcomes. In the
remainder of this and in the next subsection, we discuss the first
of these problems, and then return to the considerations of
distributional equity in the subsection that follows.

To appreciate the effects of free-riding in the context of
multiple equilibria, note first that, in the equilibria of the two
2-player coordination games considered above, the only rational
behavior for players is to comply with the coordinated play or
outcome if the other player does so as well. Unilateral deviation
from it can only make the deviating party worse off. Consider,
however, the BoR game. The three equilibria in which different
combinations of two rowers row are clearly more efficient than
the equilibrium in which no one rows. The social problem here is
making sure that it is one of those first three equilibria, rather
than the inefficient fourth, that is played. This problem is
non-trivial because in each of the efficient equilibria, one of the
rowers is taking advantage of the others by not rowing, and it is
easy to imagine how that incentive could give rise to the ineffi-
cient equilibrium becoming salient.

The reasonwhy free-riding is socially problematic in this game
is that it makes it uncertain that the rowers will be able to coor-
dinate on an efficient equilibrium. However, once they do, the
free-riding – although it occurs – does not lead to the breakdown
of the coordination outcome, because the two de facto rowers
have incentives to row given that the alternative is staying still.

This conclusion, then, can be seen to contrast with the
understanding of free-riding in coordination games in Professor
Benditt�s argument, whowrites that ‘‘the point of sanctions is not
to make it the case that a law solves a coordination problem. Its
purpose is to deal with the free-rider problems that arise when a
coordinated plan is established’’ (p. 623, italics in the original).
Once the coordinated plan – in the context of coordination games
proper – is agreed upon (say, by the drawing of lots in the BoR
game), free-riding can have no effect on the achievement of the
already agreed-upon equilibrium outcome. Indeed, as we argue
next, the point of sanctions inmany coordination-game instances
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is what Professor Benditt says it is not – ensuring that the law
solves the coordination problem.

C. Sanctions in Coordination Games

By identifying an outcome or a way of proceeding as salient,
the law can, in coordination games, make it more likely that
that outcome is selected. With its expressive qualities22, law can
provide this service on a massive scale. It signals to the people
as a whole that a particular equilibrium is the one to be played,
and, provided that the law is sufficiently focal, no one has an
incentive to deviate in the environment of a coordination game.
In effect, the law underscores one set of actions, and the agents
can use this emphasis to coordinate their actions more reliably.

However, when the coordination game is asymmetric in the
payoffs it delivers to individuals, the salience effect may not be
enough to ensure equilibrium convergence.23 In such cases,
legal sanctions may be effective in helping to select from among
multiple equilibria by, essentially, eliminating the competing
equilibria. The point of such sanctions is, thus, literally ‘‘to
make it the case that a law solves a coordination problem.’’

A particularly poignant illustration of the law solving a
coordination problem with the use of sanctions is the following
example of the creation and maintenance of a stable political
regime in a context like the one motivating Hobbes� arguments
in Leviathan. For all relevant parties, the existence of a stable
political regime is preferable to the vagaries of the state of
nature. Some government, even one relatively unfavorable to a
given party�s interests, is better than none at all. Heuristically,

22 See MacAdams (2000).
23 Catherine Hafer, Contests over Political Authority (New York Uni-

versity Mimeo, 2005) analyzes a model of contest, in which the parties to
an asymmetric coordination game are engaged in a war-of-attrition over
which of the two equilibria to play. As she demonstrates, the difficulty of
avoiding the protracted costly conflict is likely to persist even in the
presence of attempts to communicate directly or with an impartial medi-
ator. See also Jeffrey S. Banks and Randall L. Calvert, �A Battle-of-the-
Sexes Game with Incomplete Information�, Games and Economic Behavior
4 (1992): 347–372.
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this may be represented as a simple game of asymmetric
coordination,24 in which the ‘‘breakdown’’ outcome is not an
equilibrium, or by a BoR game, in which it is. Once equilibrium
coordinated play is established, the parties will abide by it in
order to prevent disorder. Deviations from the corresponding
coordination equilibrium strategies, even in the less preferred
equilibrium, are rare because they tend to be very costly. This is
so for two reasons. First, there exists a substantial opportunity
cost of deviation. Things do ‘‘work’’ relatively well, even if not
entirely comporting with everyone�s most preferred outcome,
and significant re-coordination on a society-wide scale is
effectively infeasible. Second, given that the system is func-
tioning reasonably well for everyone, deviations create negative
externalities for the rest of the population – usually by creating
disorder and destabilizing the regime. Thus, the rest of the
society has an incentive to punish deviators, making such
activities even more costly. In short, once the unambiguous
political authority exists, individuals have good reasons to
accept its decisions.

Things are, however, radically different when such an
authority is absent. In the midst of civil war or another form of
regime change, the resolution of the conflict and the conver-
gence to an equilibrium is a daunting prospect. The opportu-
nity costs and the likelihood of punishment, which sustain the
incentives to ‘‘stick with an equilibrium’’ once coordination has
taken place, are substantially lessened for what may become a
variety of newly feasible strategy and action profiles. Combined
with collective action problems and disagreements over alter-
native constitutional forms, this may leave citizens mired in an
extended civil war.25

These individual incentives are, in fact, the reason why re-
gime changes in the midst of ‘‘nation-building’’ may need to
rely on the exercise of absolute power: to punish deviators, and,
most importantly, to create an unambiguous set of institutions

24 As in the interpretation offered by Hardin (1991).
25 This is, arguably, a key reason why the expectation that the desire for

the liberation from a repressive and in many respects wanton regime, like
that of Saddam Hussein, would, ipso facto, manifest itself in the universal
acclamation of a superior alternative is off the mark.
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on which to coordinate. Because of its sheer size, the Le-
viathan�s ability to enforce contracts is absolute. But absolute
power also means unambiguous coordination. When every
member of the society is aware that a particular way of pro-
ceeding is sanctioned by the absolute power, no one deviates for
fear of punishment. This means, of course, that individuals are
enjoying the advantages of coordinated action, even if that
action is, in their minds, suboptimal relative to some other kind
of coordinated action. But once they are enjoying it, the strong
hand of absolute power immediately outlives its usefulness:
both the opportunity costs of deviation and the interest in
punishing other deviators become high again. Thus, by using an
effective schedule of rewards and punishments, a potent coer-
cive power may establish one equilibrium of the original
coordination game26 by eliminating the possibility of others
(including potentially efficient equilibria, but also, in the BoR
representation, the inefficient ‘‘breakdown’’ equilibrium).

It is clear, then, that this use of sanctions solves coordina-
tion problems while being conceptually distinct from the
elimination of free-ridership. Indeed, the use of sanctions in
the above examples meets Professor Benditt�s normative cri-
terion: ‘‘Law as coordination needs to provide a reason that is
independent of sanctions for everyone to accept the authority
of law. It must show that the payoffs for everyone are better
with a coordinated approach than with no coordinated
response at all to the problem’’ (623). In both the rowers� and
the political transition examples, all agents preferred to
coordinate on some (efficient) outcome, irrespective of sanc-
tions. By manipulating agents� payoffs, the law eliminates
equilibria in order to generate a unique durable (equilibrium)
outcome.

D. Using Sanctions to Increase Equity

As we noted in the preceding, apart from making equilibrium
selection more problematic, free-riding may affect the distri-

26 That is, of the game that is unperturbed by the existence of the outside
power.
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butional properties of the coordinated outcome even if we
know that the outcome will certainly be a coordination one.
The use of sanctions can bring about a more equitable distri-
bution by decreasing the appeal of free-riding and, in so doing,
increasing the welfare of the critical mass of players whose
contributions are creating the benefits of coordination.

To appreciate this possibility, suppose that a coordination
outcome is ensured though the distribution of effort supporting
it is not certain. Before their encounter in the BoR game,
rowers may approximate this uncertainty by approaching their
situation from an ex ante, behind-the-veil-of-ignorance per-
spective that obscures the distributive aspects of the outcome
(i.e., who ends up rowing). If each of the ‘‘moving forward’’
equilibrium outcomes is equally likely, then the expected utility
of each rower from that perspective is (4+2+2)/3 = 2.67,
which is less than 3 – the utility each of them would derive in
the outcome in which everyone is rowing. This means that that
there is a schedule of sanctions that would make all rowers
better off from that ex ante perspective by ensuring that they
always choose to row.

The schedule of sanctions that is sufficient to ensure uni-
versal rowing given the payoffs in the original BoR game is
simple: it requires only a flat penalty of 2 against a rower who
chooses not to row. (Sanctions may need to be more complex in
more complex games.) The game below shows the original BoR
game altered by the introduction of such a sanction.

Note that each player now has a dominant strategy to row –
that is, she prefers to row no matter what strategies other
players choose. Indeed, even when both of the other rowers
choose not to row, any given rower gains a payoff of 0 if she
rows herself and a payoff of )1 if she does not. These incentives

Battle of the Rowers Game with the negative (-2) sanction 
3 row 3 don’t row 

1\2 row row don’t row

row 3,3,3* 2,2,2 row 2,2,2 0,-1,-1

don’t row 2,2,2 -1,-1,0 don’t row -1,0,-1 -1,-1,-1

don’t row 
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eliminate all four (pure-strategy) equilibria of the initial BoR
game, and create de novo a unique all-row equilibrium in the
new game with a payoff of 3 for each rower.

The universal ex ante welfare-improving effect of sanctions
in this example is not, however, a general feature of asymmetric
coordination games with free-riding in coordination equilibria.
Indeed, a schedule of sanctions endorsable from behind the veil
of ignorance need not exist even in games with a similar
structure to the BoR game. For example, if the game is altered
only by making a rower�s utility when she does not row and the
other two do 6 rather than 4, then the set of (pure strategy)
equilibria of the game remains unchanged, but a rower�s ex-
pected utility from behind-the-veil is now (6+2+2)/3 = 3.33,
which is greater than her utility in the outcome in which
everyone is rowing. Thus, while there may, indeed, be sanctions
that could ensure that everyone rows, such sanctions would, in
expectation, make everyone worse off if they are expecting that
some kind of coordination outcome would result anyway.
Importantly, if the benefits of free-riding are sufficiently high,
rowers behind the veil of ignorance may (universally) reject the
imposition of sanction even when a coordination outcome is not
guaranteed. To see this, suppose that each of the four equilibria
of the BoR game a deemed equally likely from behind the veil
of ignorance. Let a be the payoff for failing to row when the
other two players row. Then, the expected payoff of the game is
(a+2+2+1)/4, which is greater than 3 when a is greater than
7. Thus, from behind the veil of ignorance, the rowers will reject
the sanctions as a way of ensuring universal compliance. This is
true even though, when a is greater than 3, increasing a does
not, in and of itself, change the set of equilibria relative to the
original BoR game.

IV. COORDINATION AND CONSTITUTIONAL CHOICE

The critiques of the coordination problem paradigm of law-
making that we analyzed above seek to underscore the prop-
osition that the circumstances of law choice are not, as a rule,
those of strategic coordination. ‘‘It is not unusual, in cases the
law must confront, for there to be people who prefer to go it
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alone, preferring no coordinated solution to any coordinated
one. There can be disagreement as to whether there is a prob-
lem to be solved at all. Even if there is agreement that there is a
problem, people may prefer no solution at all to certain kinds
of solutions.’’ If that is right, then, Professor Benditt maintains,
‘‘It is doubtful... that this process [whereby ‘‘Law coordinates
behavior... encourag[ing] or requir[ing] us to behave in common
ways or else to follow directives that, followed by all of us, will
lead to desirable collective outcomes’’] is illuminated by game
theory’’ (all quotations, p. 630).

This thesis is, in part, a response to the position defended in
Jeremy Waldron�s Law and Disagreement, which seeks to justify
the existence of law and its coercive power in the face of
legitimate, good faith disagreement. If law can be accurately
characterized as coordination, the matter is largely settled
because the law, then, serves everyone�s interests. Law is, thus,
cast in the image of the Leviathan insofar as all involved judge
the salient alternative to be so distasteful that they prefer a
suboptimal (from their perspective) resolution of the problem
to no resolution at all. As an example, Professor Waldron offers
statutes criminalizing rape. In such legislation, there are com-
plications about which reasonable people can disagree – e.g.
statutory rape, what counts as consent, etc. – hence, ‘‘Each may
prefer that these matters be settled even in a way that he
opposes, if the alternative is no rape law at all (with everyone
who has a view enforcing it as best he can), or a law confined
only to those cases where it is uncontroversial in the community
that a wrong has been committed.’’27

As we argued in the preceding, the criticism of the contri-
bution of game theory that is based on the rejection of the
coordination view of law-making is blind to the effects of game-
theoretic arguments on the formation of the perceptions of
social phenomena. Still, the characterization of laws as, para-
digmatically, instances of coordination is far overdrawn. What
sort of game best captures the creation of a law depends on the
legal institutions of a particular society, the interests and the

27 Waldron (1999), p. 105.
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perceptions of the agents, etc., and we have no prima facie
reason to describe the particular laws inhabiting it as instances
of coordination. While some such interactions may turn out to
be that, others may well be much more conflictual, including
directly re-distributive or zero-sum interactions. If the institu-
tions entail a structure that demands consensus, then the laws
may be expected to have that quality as well. Complementarily,
we might think that coordination is plausible in a number of
basic requirements for society like the forbearance of violence
and thievery, but most other cases look doubtful.

In order for the laws to pick out coordination equilibria, it
must be the case that, in the absence of sanctions, all (or a
critical mass of) the affected agents prefer the law to the status
quo characterized by its absence. We witness and can conceive
of many instances where agents prefer to continue a costly
political fight rather than allow any new statute to come into
effect. A likely example of this is the present debate on social
security in the US. A considerable segment of the population,
represented, inter alia, by groups like the American Association
of Retired Persons (AARP), prefer the current system to any of
the proposed alternatives and we have no reason to believe that
their preferences would change if those alternatives were to go
into effect.

Tellingly, we would expect that even those in the executive
branch of government who oppose the Bush administration�s
plan would enforce it should it become law. With this realiza-
tion, we can begin to appreciate the key element of the coor-
dination-problem account of law that has been missed by both
its defenders and critics. Whether or not the laws punishing
violence or regulating social security, or any other set of laws,
for that matter, are instances of coordination is a contingent
matter, one properly addressed by an empirical investigation
into the relevant details of the corresponding issue. That
determination, however, corresponds to a different level of
analysis than the one for which the coordination problem is
properly paradigmatic: the level of the constitutional order. At
that ‘‘macro’’ level, the key operative postulate defining the
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legitimate legal and political order is that all citizens are made
better off by the particular form of rule of law that governs it.28

It is that postulate that underwrites both the credibility and the
insights of the account of political transitions sketched in the
previous section.

Two somewhat more mundane examples from the recent US
experience underscore the ubiquitousness of the incentives
created by macro-level constitutional coordination. While the
proposed revision of the statute regulating the US social secu-
rity program is an instance of political conflict rather than
coordination, everyone, including its opponents, abides by it
because to do otherwise would be to undermine the system of
law in general – a system that, arguably, advances the interests
of all. Another example, Bush v. Gore, furnishes perhaps an
even more explicit recent legal case in point. Clearly, the elec-
tion results were a case of political conflict with both sides
marshalling all their available forces. But, after the Supreme
Court�s ruling against him, Gore and his partisans conceded.
Both in rhetoric, and arguably in fact, they did so because that
is what survival of the overarching legal regime, valued by all,
required.

The coordination-game account of constitutional choice
sheds a very particular light on the issue of legal sanctions. As
we noted in the preceding, one of key concerns is that sanctions
may be used to create a coordination game in law choice where
none would exist in their absence. As Professor Benditt puts it,
‘‘with the right sanctions any law would be an equilibrium and
hence a solution to a coordination problem’’ (p. 623). As an
analytical claim about individual incentives, this is certainly
correct, and the normative intuition that underlies it is also
easily appreciable. Still, the coordination game account of
constitutional choice suggests that that intuition misses the
mark.

28 The particular features of the constitutional regime may matter. Thus,
one need not, in order to accept this account, be committed to the
Hobbesian view that any stable political regime is necessarily superior to
every unstable one. What matters is that there be a set of regimes that are
universally preferred to all other alternatives, and that re-coordination costs
be effectively prohibitive.
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In coordinating on a particular set of legal and political
institutions whose constitutionally sanctioned operation defines
‘‘the rule of law,’’ citizens are, in effect, coordinating on
regarding as legitimate the governance decisions that are
reached in the course of its operation. Some of these decisions
may be safely expected to be unpopular with substantial seg-
ments of the population, and, indeed, entail the usage of
sanctions that goes beyond policing free-riders or selecting from
among multiple equilibria. But insofar as these decisions are
reached constitutionally, the sanctions they entail may be
regarded as an implication of the initial asymmetric coordina-
tion nature of the constitutional choice. In that sense, although
those sanctions may be creating a congruence of goals with
respect to a particular law artificially (that is, the law choice is
not a coordination problem proper), they cannot, for that
reason alone, plausibly be regarded as illegitimate. The stan-
dard of their legitimacy is not whether the choice of law
comports with the definition of a coordination problem proper,
but whether their establishment and application is consistent
with the rule of law as dictated by the constitution. It is this
argument, rather than the assertion that the choice of law is,
paradigmatically, a case of a coordination problem, that lends
justification to the coercive power of law in the face of dis-
agreement.

V. CONCLUSIONS

As we emphasized in the preceding, we agree that there is no
good reason to assume that a typical, let alone every, law solves
a coordination problem for all citizens of the state. However,
the route by which one arrives at this conclusion and the
inferences that one draws from it have widespread implications
for how to understand the nature of law-making and the roles
and consequences of free-riding and legal sanctions in relation
to it. Apart from clarifying these implications, our arguments
suggest that the sweeping deflationary inference about the
contribution of game theory from the non-universality of the
common value of the object of law-making neglects game the-
ory�s informative and critical aspects: strategic models clarify
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the consequences of individual choices and induce potentially
different actions on the part of those exposed to them. They
enable individuals who may begin with the perception of di-
verse and incompatible ends to find commonalities and coor-
dinate, and can illuminate social problems that would not have
been appreciated otherwise.

It is, moreover, a mistake to view the law as a passive re-
cipient of these models. Rather, the law can operate as a signal
and/or use its power to influence the citizens� payoffs, with
effects that range from making some equilibria salient, to
eliminating others for the sake of making a specific equilibrium
the only viable option, or, indeed, creating equilibria de novo.
Regardless of the viability of the law-as-coordination view on a
statute-by-statute basis, sufficiently nuanced game theoretic
reasoning can explain both how laws come into existence and
their considerable impact on citizens� lives.

The primary contribution of the analysis of coordination
games to law is not in providing the paradigmatic heuristic for
law choice but in explaining the nature of the choice of the
constitutional regime that frames the particular instances of law
choice. The coordination-game nature of that macro level of
legal and political decision-making should inform our norma-
tive evaluations of law choice both when it is plausibly con-
strued as an instance of a coordination game and when it is not.
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