
Hwang 1 

Brenda Hwang 
Senior Honors II 
Professor Gilligan 
Professor Noury 
 
 

Rethinking Judicial Independence 

I. Introduction 

Judicial independence is widely cited as contributing heavily to the rule of law tradition 

and the preservation of citizens’ rights and liberties. Although this significance has been 

undisputed, there is reason to believe that a judiciary free from majoritarian pressure might not 

always guarantee beneficial outcomes. Much of the existing literature fixates on the positive 

correlation between judges’ freedom from majoritarian pressure and protection of rights and 

liberties, but an institutional model of institutionalized incentives suggests the opposite: judges 

dependent on majority preferences may be more compelled to provide these protections.  

II. Background 

Bueno de Mesquita et al. (2003) express the goal of all leaders to secure and maintain 

political office as central to thinking about public policy and the civic good in the selectorate 

theory of The Logic of Political Survival (LPS). Using this key assumption regarding the 

motivations of political leaders, the authors model political survival as a function of incentives 

and institutional structure. The theory outlines the choice between public and private good 

provision in terms of leaders’ motivations: a leader will be more inclined to provide public goods 

if he must satisfy a larger winning coalition to retain power. Public goods, such as infrastructure 

or national defense, are nonexcludable and nonrivalrous by nature, meaning their benefits are 

capable of being enjoyed by all citizens. On the other hand, a leader whose survival is dependent 

on only a small number of insiders possesses less incentive to engage public goods since private 
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goods do more to satisfy the elite few by benefiting only select individuals. Consequently, the 

welfare of states with political actors beholden to larger winning coalitions is higher than that of 

those with smaller winning coalitions as shown by greater per capita incomes, more investment 

and savings, and increased civil rights. Because the power of removal lies with a large number, 

the leader has greater incentive to pass inclusive policy. The authors attribute this difference to 

institutional design that constrains the actions of actors to produce various outcomes. This major 

assumption regarding leaders’ motivations is useful to our thinking about courts. Judges too, are 

political actors who face threats to their survival in office. Furthermore, because this model is 

theoretically relevant to all institutions and forms of government, it sheds some light on my 

expectations regarding judicial politics. Specifically, by considering judicial outcomes in terms 

of public and private goods, the LPS model gives weight to an argument for dependent courts.   

Howard and Carey (2004) define judicial independence as the extent to which “a court 

may adjudicate free from institutional controls, incentives, and impediments imposed or 

intimidated by force, money, or extralegal, corrupt methods by individuals or institutions outside 

the judiciary, whether within or outside government.”1 Their measure utilizes data from the U.S. 

State Department country reports to indicate whether the high court of a state in a particular year 

is fully independent, partially independent or dependent. A fully independent judiciary is 

established if the highest court functions independently from the executive and legislature, and is 

relatively free from corruption and bribery and provides for due process. A country has a 

partially independent judiciary if its high court satisfies either the first or the second condition 

for a fully independent judiciary, or partially satisfies both. A state that satisfies neither condition 

is defined as having a dependent judiciary.  

                                                
1 Howard and Carey, “Is an Independent Judiciary Necessary for Democracy?” Judicature 87 (May 2004): 284-290.  
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The validity of Howard and Carey’s approach can be improved on in various way. First, 

U.S. State Department reports on judicial independence are based on the subjective assessment 

of evaluators, which may exhibit confirmation bias. There is potential in the data for prejudice 

caused by expectations or prior knowledge of evaluators who may assess countries according to 

such predispositions. Also, given knowledge about incentivized outcomes, this measure brushes 

over a possible connection between functional independence and less visible institutional 

arrangements that influence judicial behavior. Furthermore, Howard and Carey assume that an 

independent judiciary is a legitimate democratic institution that must be held to some measure of 

democratic accountability. Thus, a court may in practice function independently, but not be 

coded as such because it lacks accountability. This approach demonstrates a preference for a 

democratic conception of judicial independence and is therefore unfavorable.  

Apodaca (2004) measures judicial independence with a seven-component rubric based on 

the Political Terror Scale (PTS).  She evaluates constitutional rules for provisions specifying 

guaranteed terms, separation of powers, merit selection, competence/jurisdiction, political 

revision by other branches, adequate funds, and influence over civilian courts to determine the 

role of the rule of law for preserving human rights acknowledged by the international 

community. Finding that formal guarantees for an independent judiciary increase the likelihood 

that a state will “refrain from torturing, detaining, or murdering citizens,” Apodaca contends that 

constitutional provisions for judicial independence supports the theory that an “efficient, 

equitable, and independent judiciary” is a necessary condition for human rights protection.2 Her 

findings report that courts with higher degrees of independence are correlated with higher levels 

of political freedoms, yet her analysis still does not satisfactorily explain why judges are capable 

                                                
2 Clair Apodaca, “The Rule of Law and Human Rights,” Judicature 87 (2004): 292-299. 
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of producing favorable outcomes. More explicitly, it overlooks why favorable outcomes would 

exist if constitutional rules do not actually have a large effect on judicial behavior.  

Many studies assess independence with de facto and de jure measures that look at 

constitutional provisions to protect and ensure courts’ powers. These include: judicial review, 

fiscal security, and tenure, or in the case of de facto indicators, independence of the judiciary in 

practice. Feld and Voigt (2003) use both to examine politicians and their use of judicial 

independence to make credible promises. The pair argues that if a politician’s preferences 

deviate from the dicta of the judiciary he is likely to renege on policy that preserves judicial 

independence. To test their hypothesis, Feld and Voigt sent a questionnaire to experts, including: 

judges, law professors, lawyers, and activists of NGOs, asking several detailed questions 

regarding the different components of both concepts. The elements of judicial independence de 

jure are whether the highest court is rooted in the constitution, the difficulty associated with 

amending the constitution, appointment procedure of judges, length of tenure, whether there is a 

fixed retirement age of judges in the court, removal procedures, whether judges can be reelected, 

protection and adequacy of salary of judges, access to the highest court, case selection in the 

court, judicial review, and transparency of the court. De facto components are measured by the 

average length of tenure, deviation of average length of tenure from de jure prescription, number 

of judges removed from office, frequency of changes in the number of judges in the court, salary 

of judges, the court’s budget, number of constitutional changes in relevant articles, and 

compliance by other branches on court rulings. The pair tests a cross section of fifty-seven 

countries for the relationship between economic growth and independence according to the 

aforementioned method. Controlling for economic, legal, and political variables, they find that 

though de jure components do not have an impact on real GDP growth per capita, de facto 
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independence is found to positively influence growth. While these findings are relevant, the 

researchers too easily dismiss results that are inconsistent with their hypotheses and their 

methodology leaves much to be desired. Having identified key aspects of both de jure and de 

facto independence that reoccur in later studies, the authors offer a thorough explanation of each 

concept. However, the study relies on expert knowledge for data collection that is unverified and 

introduces the possibility of bias. Furthermore, Feld and Voigt fail to posit an explanation for the 

lack of association between de jure concepts and economic growth. It would be preferable then, 

to explore other measurement options while keeping in mind common themes across this area of 

research. 

Approaching the question of judicial independence differently, Hanssen (2004) tests two 

predictions: that independence will be higher if politicians fear to lose power, and that 

independence will be higher the farther rival parties’ ideal points are apart. He uses judicial 

retention procedures as a proxy for judicial independence and finds empirical support for these 

hypotheses by utilizing panel data covering the U.S. states between 1950 and 1990. Underlying 

his prediction is the idea that independent courts render costs higher for opposing politicians to 

alter policies passed by the current office holder should their preferences diverge. Effectively, 

Hanssen measures independence as a function of how judges are retained, and variations in 

judicial independence is seen to be associated with whether a politician chooses to implement a 

merit plan or a public election. Hanssen’s findings confirm that elected branches are aware of the 

practical benefits of an independent judiciary and that institutions are significant. Although his 

paper concerns itself with state judges, the application of retention procedures adds a valuable 

dimension to thinking about judicial independence at the level at which this paper is interested.  
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La Porta et al. (2004) devise a measure of independence that proxies for the concept 

based on three criteria: tenure of supreme court and administrative judges and judicial decisions 

as a source of law. Citing checks and balances as a factor in determining judicial independence, 

the researchers maintain that judges with life-long tenure face less political pressure and are less 

likely to have been selected by the government of the day. Consequently, the authors argue 

longer tenure allows judges more freedom in decision-making and greater political insulation and 

they find higher levels of political and human rights and economic development in countries 

where judges have life tenure. However, the use of tenure to proxy for independence does not 

address the potential for judges to be influenced by a threat of removal brought in by the LPS 

model. Namely, judges could have shorter tenure in some countries, but are irremovable during 

their time on the bench and could thus be considered independent. On the other hand, judges 

could have life tenure yet face an uncertain threat of removal by elected branches, as is the case 

in the United States. Thus, the tenure measure fails to capture some crucial features of 

institutional dynamism that could have implications for normative goals of independence.  

Tate and Camp Keith (2006) measure judicial independence using a method similar to 

Howard and Carey (2004). Motivated by the same normative goals, the pair seeks to 

operationalize judicial independence in order to understand the concept as an independent and 

dependent variable. The authors use factor analysis to examine the structure of nine formal 

measures of independence and a behavioral de facto indicator, as well as three additional formal 

provisions that are linked to judicial freedoms. Measures of overall, decisional, and structural 

judicial independence are created using factor analysis of formal constitutional provisions. The 

relationship is examined across time vis-à-vis the behavioral measure. The nine provisions are: 

guaranteed terms, finality of decisions, exclusive authority, bans against exceptional or military 
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courts to ensure high courts having jurisdiction over all issues of a judicial nature, fiscal 

autonomy, separation of powers, enumerated qualifications, judicial review, hierarchical system, 

writ of habeas corpus, right to a fair and impartial trial, and right to a public trial. Provisions are 

coded as a 0, 1, or 2 depending on the extent constitutions provide for such conditions. A code of 

0 is given if the provision is absent, a 1 for a qualified provision, and a code of 2 for an explicit 

and full provision. A code of -1 is also assigned for constitutions that explicitly deny an 

international principle of judicial independence  as defined by UN standards. Finally, each 

country is assigned scores of full (a code of 2), somewhat (a code of 1), or non-independent 

judiciary (a code of 0) for the behavioral measure based on State Department country reports for 

two sample years, 1993 and 2003.  

The study finds a strong increase over time in formal judicial independence, particularly 

with the end of the Cold War and the subsequent wave of democratizing states. The authors also 

highlight a simultaneous decrease in behavioral judicial independence as a potential gap between 

the formal promises of judicial independence and achieved judicial independence. It is 

worthwhile to note that this gap confirms suspicions about what differs in practice and on paper 

with respect to independence. Although the provisions used to measure independence are 

exhaustive, many of the rules appear to be more concerned with approximating civil liberties 

rather than targeting independence. A more effective approach that would better capture the crux 

of independence is to look at judicial dependence, i.e., the extent to which judges are dependent 

on other branches of government for power retention and job security. This method is useful for 

describing actual motivations of political actors that have clear institutional foundations while 

providing a direct way to examine independence.   
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In their study of thirteen recognized measures of judicial independence, Ríos-Figueroa 

and Staton (2009) encourage researchers to abandon the widely used, multidimensional concept 

of rule of law in favor of precise, individual concepts.3 The pair finds support for the validity of 

several studies measuring de facto independence and less support for de jure measures. A more 

effective approach to get at the crux of independence is to look the degree to which judges are 

reliant upon other branches of government for power retention and job security. Ríos-Figueroa 

and Staton propose that many measures of independence do not reflect strategic behavior on the 

part of judges despite the knowledge that judges do act deliberately. Harvey (2010) proposes that 

judicial behavior can be better explained as a function of majoritarian will: “Political leaders 

cannot generally be trusted to provide for the public welfare out of the goodness of their hearts; 

rather, they require institutions that compel them to provide public policies benefiting large 

numbers of citizens in order to remain in office.”4 Pointing to Iran and the United Kingdom as 

examples that defy accurate measurement based on methods used by the aforementioned 

researchers, Harvey suggests that theoretical models could be more useful for describing and 

explaining judicial predilection for preserving rights and liberties than established de facto or de 

jure assessments. Removal is favorable for explaining judges’ behavior because assumptions are 

clear as to how judges will act. These elements of an inter-institutional dynamic suggest more 

consideration for institutional rules in explaining judicial behavior.  

III. Theory 

Defined as independence from the will of the majority, judicial independence is a 

principle respected by constitutional scholars for its integral role in preserving the rule of law. 

                                                
3 Ríos-Figueroa and Staton, “Unpacking the Rule of Law: A Review of Judicial Independence Measures” 
Prepared for Caltech-USC Center for the Study of Law and Politics and University of Texas Law School 
Symposium, The Rule of Law, March 2009 
4 Anna Harvey, “The Will of Congress” Draft, NYU Department of Politics, March 2010 
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Namely, countries look to a system of checks and balances to combat the majority’s expected 

disregard for minorities’ rights and liberties. Yet independence has generated widespread 

disagreement among political scientists who question whether this enterprise can curtail the 

influence of majoritarian will on judicial behavior.  

Exemplified within the media and among academics as the paradigm of judicial 

independence, the United States Supreme Court boasts many supporters who believe 

majoritarian pressures pose a dangerous threat to the rule of law. Contributing to the Court’s 

popularity is its insular nature, a characteristic both academics and citizens look to when 

identifying the distinct “separateness” of the judiciary from that of other political entities. Other 

factors such as the appointment and confirmation process, the Court’s jurisdiction over 

constitutional and inter-state disputes, and justices’ life tenure further encourage the perception 

of an independent judiciary. At the same time, these characteristics complicate the certainty of 

the Supreme Court’s independence by suggesting dependence on majoritarian institutions.  

Though an authoritarian character within the judiciary appears essential to the protection 

of rights and liberties, no such claims are made regarding the executive and legislative branches. 

Recounting a visit to a convention of Russian judges in 1993, Justice Stephen Breyer details the 

practice of “telephone justice.” Here, judges rely on party bosses for their livelihood and well-

being. When called on, these justices have compelling reasons to rule in the interest of their 

supporters.5 Not only does this shock Breyer, but also it reinforced his confidence in the rule of 

law as the prime impetus behind an independent judiciary. However, it is not certain that legal 

decisions are guided by benevolent autonomy alone. What’s more, the presence of telephone 

                                                
5 Stephen Breyer, “Serving America’s Best Interests,” Daedalus (Fall 2008):139-143 
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justice hints at a sliding scale of judicial independence within countries that might not value the 

rule of law with such intensity.  

The normative goal of independence rests on the assumption that independent courts 

produce better outcomes. Cited by Clair Apodaca in “The Rule of Law and Human Rights,” 

University of Texas law professor, Frank Cross, observes legal institutions, and especially 

judicial independence, as significant in protecting human rights.6 Cross further designates the 

executive and legislature as enemies of human rights, contending that independent judiciaries are 

more interested in preserving individual liberties. Fein and Neuborne argue that in contrast to 

members of Congress and the executive branch, judges “live in a culture that treasures 

intellectual honesty and principles that rise above the political moment.”7 This professionalism 

inspires the public “to comply voluntarily with the countless judicial decisions rendered daily.”8 

Simply put, unlike politicians judges do not require institutionally provided incentives to pursue 

the public good. “Nothing could be more damaging to the rule of law than for judges to fear that 

if they rule against the prevailing political winds, they may be removed from office,” write Fein 

and Neuborne.9 Finally, “a judge is not free however to invent an idiosyncratic theory of 

interpretation with no roots in our judicial traditions or to decide cases according to personal 

whim,” rather the pair insists that the “essence of judging is like interior decoration of a house 

that the Constitution or legislatures have built, not remodeling.”10 I argue that these bold 

assumptions about the nature of judicial behavior are not incongruent with an institutional 

                                                
6 Apodaca, 293. 
7 Fein and Neuborne, “Why should we care about independent and accountable judges?” Judicature 84 (2000): 58-
63. 
8 Ibid., p 59. 
9 Ibid., p 59. 
10 Ibid., p 60. 
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explanation, but rather they represent an unseen dynamic not commonly associated with rights 

preservation.  

Returning to the U.S. example, the Supreme Court scores highest in the La Porta et al. 

(2004) analysis of independence that incorporates judicial tenure as a de facto indicator. 

Formally written as “good behavior,” the unofficial life terms of U.S. Supreme Court justices 

point to a misapplication of tenure as an independence measure. In Impeachment: The 

Constitutional Problems (1999), Raoul Berger discusses the origins of removing U.S. judges, 

specifically whether the Framers’ intent was to allow Congress unlimited powers of 

impeachment. Most notably, the term “high crimes and misdemeanors” gives way to a plethora 

of interpretations, many of which were used historically to bring down judges in high positions. 

Furthermore, as Congress possesses a variety of tools to accomplish this, the parameters for 

impeachment are therefore elastic. At the same time, checks on misbehavior do not necessarily 

have to be used to be effective, having instead an anticipatory effect on judicial behavior. 

With the dynamics of judicial removal in mind, it would be unwise to ignore the role of 

peer institutions. At the same time, Stephen Segal claims there is evidence to think that the court 

won’t be responsive to majoritarian preferences. In his article, “Separation-of-Powers Game in 

the Positive Theory of Congress and Courts,” Segal outlines an attitudinal model where judges 

“decide disputes in light of the facts of the case vis-à-vis their sincere ideological attitudes and 

values.”11 The separation-of-powers model considers how congressional committees fit into the 

decision making sphere of judges. By collapsing the preferences of the court to the median 

justice, Segal provides a spatial model to investigate the impact of majoritarian bodies on judicial 

behavior. After accounting for congressional behavior, Segal finds at least one crucial difference 

                                                
11 Segal & Spaeth, The Supreme Court and the Attitudinal Model, (New York: Cambridge University Press, 1993) 
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between the two models: in the attitudinal model, the justices vote their sincere preferences; in 

the separation of powers model, strategic action leads justices to vote sincerely “only when they 

are within the set of Pareto optimals.”12 This deemphasizes the Court’s incentives to defer to 

congressional preferences by demonstrating that the Court acts strategically to preserve its 

interests vis-à-vis those of Congress. Specifically, assuming that the Supreme Court possesses 

complete and perfect information about the preferences of Congress, if judges believe they are 

facing a Congress unlikely to override its decisions, they will be significantly more likely to vote 

sincerely.13 If facing an opposing Congress, judges will write case opinions strategically such 

that a congressional committee would be indifferent to the court’s interpretation relative to 

reinterpreting the judges’ decision by amendment. Segal’s results find legislative tools as 

insignificant for affecting judicial decision-making: “the theoretical evidence combined with the 

empirical results cast serious doubt on whether the justices vote other than sincerely with regard 

to congressional preferences, except on the rarest of occasions.”14 Although there is little 

evidence of congressional influence on the Court in his results, this could be due to a variety of 

factors. Assumptions of the Court, Congress, and the interaction between the two could 

encourage the Court to defer to congressional preferences unrelated strategic maneuvers on the 

justices’ part. Since the separation-of-powers model treats judicial preferences as if they were 

exogenously determined, Court preferences are often determined to be far to the right or left of 

congressional/presidential preferences.15 However, it is rare to for the president and Senate to 

have nominated and approved justices who are well to the right or left of their own ideal points. 

                                                
12 Segal, J.A., “Separation of Powers Games in the Positive Theory of Congress and Courts,” American Political 

Science Review, (1997): 31 
 
13 Ibid., p 31. 
14 Ibid., p 42. 
15 Ibid., p 42. 
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Therefore, the effect of preferences of the dominant electoral coalition may be hidden since the 

Supreme Court is chosen by that coalition to have the same endogenously defined preferences.16 

This assumption then significantly overestimates the need for sophisticated voting strategies.  

It is necessary to cultivate a better understanding of whether institutional features like life 

tenure are sufficient to produce outcomes independent of majoritarian will. While tenure confers 

a degree of discretion exercisable by judiciaries, it does not reflect more nuanced relationships, 

such as the congressional power to redefine “good behavior.”  

Turning back to the theoretical LPS model of political survival, we can see how tenure is 

missing certain aspects of the institutional dynamic. The key factor here is that actors want to 

maximize survival by maintaining the confidence of those keeping him in office. Countries 

where leaders are dependent on majoritarian institutions – those who must satisfy larger winning 

coalitions to remain to office – have higher levels of welfare. Applying this argument to courts 

suggests that if judges are dependent on a large number of persons with the power of removal, 

they will do more to satisfy the will of these people by producing better outcomes. To determine 

how applicable this argument is to judges, I look to the basic assumptions of the LPS model.  

While judges may live in an intellectual culture that is distinctly different from elected 

politicians, I cannot ignore the parallel argument in favor of the incentivizing effects of 

majoritarian institutions. Proposes that governments are empirically designed to compel actors to 

pursue the public good instead, the LPS model challenges the normative argument in favor of 

judicial independence. Specifically, a leader must secure office before being able to affect policy, 

and subsequently must maintain it long enough to achieve his goals. This ties the actor’s 

                                                
16 Segal, “Separation of Powers Games in the Positive Theory of Congress and Courts.” 
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preferences to those keeping him in office since he must act to ensure his continued survival or 

risk being replaced by a challenger.  

Extrapolating this example to judges allows me to draw several conclusions. Judges too, 

are political actors who engage in strategic behavior to retain office. Following this logic, it 

appears that only courts institutionally compelled to respond to majoritarian preferences would 

produce beneficial outcomes, while those that are independent of these preferences could 

potentially threaten the protection of human welfare or rights/liberties. Supporting this assertion 

is Alt and Lassen (2007), who find lower corruption among elected rather than appointed state 

supreme court judges. Using a data set of high court opinions, Choi et al. (2008) further the case 

for an elected judiciary by testing the relationship between performance and judicial selection 

through partisan and non-partisan elections, the merit plan, and appointment. They come to the 

striking conclusion that outcomes, in terms of opinions and decisions, are not worse if judges are 

elected. While both sets of researchers set out with the intuitive belief that appointed judges are 

better than elected judges, Alt and Lassen as well as Choi et al. find evidence of the contrary. Yet 

intuitively it is reasonable to suspect that more independence could lead to an unresponsive 

court. Their results suggest that policies designed to encourage judicial independence might give 

judges too much latitude in handing down decisions. This merits redirecting my attention toward 

dependent courts. Since congressional impeachment and conviction powers inhibit the Court’s 

independence by incentivizing judicial behavior, if tenure were the ultimate measure of judicial 

freedom, then many courts around the world, including the U.S. Supreme Court, should instead 

be characterized by nominal independence.  

IV. Hypothesis 



Hwang 15 

Supplementing the trajectory of the aforementioned research is an understanding of 

institutional dynamics that warrants directing my focus from traditional identifiers of judicial 

independence. Given the multitude of ways academics have tried to quantify judicial 

independence in an attempt to divorce it from its normative history, it is clear that the 

significance of an independent judiciary lies at the heart of a debate about institutional design. I 

argue that judges who face removal at the hands of democratic bodies will hand down decisions 

that protect rights because they are institutionally compelled to do so. In countries where an 

elected majority can remove judges through impeachment, justices are dependent on a greater 

variety of preferences than those who are accountable to a sole executive. This wider range of 

preferences is the force behind rights-heavy rulings, as judges must satisfy more people to retain 

office.  

If courts fear those with the power of judicial removal, then the role of institutions is 

highly significant. This lends increased importance to this research: should high court survival be 

dependent on democratic majorities, there is reason to reconsider the popular notion that only 

independent courts produce favorable outcomes. Determining whether courts exhibit such 

behavior involves testing the normative claim with a systematic method that is motivated by the 

theoretical foundations and modeled after real institutional dynamics. If after conducting such 

analysis political rights are better correlated with judicial removal, conventional wisdom could 

be qualified to say that dependent courts – those that face democratic threats to their autonomy 

and job security – are just as good, if not better, at providing civil rights and liberties as 

dependent executives and legislators. I project that removal provisions tying judges closer to the 

removing body will be more highly correlated with political rights than removal provisions 

allowing judges more discretion. However, I do not ignore the rule of law argument completely. 
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In autocratic countries, I predict that rights are more strongly correlated with judges located 

further from the executive. In these cases, the executive exercises less control over legal 

decisions and judges have more job security. This should allow judges to deviate from the 

preferences of the removing body with less fear of retaliation. 

VI. Methodology and Data 

My independent variable is constitutional and statutory judicial removal provisions. I use 

the publicly available dataset published by La Porta et al. (2004) and add additional variables for 

judicial removal, including: whether removal is stipulated by constitution or statute, whether 

there is a mandatory retirement age, and whether judges can be reappointed if life terms are not 

guaranteed. This data is gathered from Robert L. Maddex’s Constitutions of the World and 

verified through constitutional or statutory documents from the original countries. Rights data is 

collected from Freedom House’s Freedom in the World 2010 survey, which contains reports on 

194 countries and 14 related and disputed territories. The political rights and civil 

liberties categories contain numerical ratings between 1 and 7 for each country or territory, 1 

representing the most free and 7 representing the least free. The average of these values is taken 

to produce a single measure of human rights. An additional measure of rights is taken from the 

Political Terror Scale (PTS), a yearly report measuring physical integrity rights violations 

worldwide. The PTS measures levels of political violence and terror that a country experiences 

in a particular year based on a 5-level “terror scale.” The data composing this index comes from 

the yearly country reports of Amnesty International and the U.S. State Department Country 

Reports on Human Rights Practices. My analysis uses an average of the Amnesty International 

and Country Report scores as an additional measure of physical integrity rights. It is 

acknowledged that the two measures assess different aspects of rights and are expected to result 
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in varied outcomes.  

Because language describing judicial removal can be nonspecific, it is necessary to 

conduct additional research of statutory regulations to determine the exact procedure for judicial 

removal. To allow for extended analysis, the origin of removal provisions – constitutional or 

statutory – is recorded. This step is important because there may be an additional relationship 

between judicial removal provisions and the legal documents that impose them. For example, 

rights may be more privileged in countries where removal is entrenched in a founding document 

rather than statute. Furthermore, there is less potential for legislatures to exert their will on 

constitutionally provided removal than statutory law. Additionally, reducing removal provisions 

to a dummy variable allows me to pinpoint the extremes of how removal relates to political 

rights. Lastly, it is imperative that removal provisions be gathered for a country’s court of last 

instance with constitutional review and final say over cases heard on appeal. Data is gathered for 

supreme/high courts and not administrative or military tribunals. The final data is crosschecked 

with Maddex to ensure compatibility with this criterion.  

The data on removal provisions show reoccurring themes across constitutions. There are 

five basic methods by which judges can be removed:  

 
1. The President can initiate an investigation into the behavior of judges and form an 

investigatory committee to examine their actions. Upon recommendation of this body, the 
President can proceed to remove the judge. 

2. The constitution states that law can determine removal of judges. In these cases, the 
legislature can determine removal statutorily.  

3. The legislature can remove judges by impeachment and consultation of one or both 
houses. 

4. A judicial council or ombudsman with disciplinary powers can initiate removal by 
putting judges on trial for alleged misconduct. 

5. A court can remove one of its own members by internal vote or the vote of a committee 
of senior judges on the bench. 
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Accordingly, the five themes enable a scale of removal based on the degree of latitude 

possessed by judicial institutions: the lower the number, the closer judges are tied to the body 

with power of removal. A higher score denotes a greater distance and more judicial autonomy. 

By assigning a numerical “distance” from the removing bodies, this determines the “length of the 

leash” that ties judges’ hands with respect to their behavior on the bench. In essence, the measure 

quantifies the size of a judge’s winning coalition. The scale accounts for how difficult it is to 

remove a judge: constitutional provisions for statutory removal ties the judiciary closer to the 

preferences of the legislature. This is because statutory law is created by the legislature and 

cannot be directly checked by the judiciary. On the other hand, if the constitution stipulates that 

only his peers can remove a judge, the legislature must amend the constitution is order to exert 

influence. In this case, the judge has a longer leash and more exercisable discretion. Justices are 

on the shortest leash when the president has the power of removal, as the procedures are much 

simpler: should the committee find a judge fit for removal, the president possesses the absolute 

authority to dismiss him.  

This coding scheme is functional because judicial removal will have different effects on 

rights depending on the body with removal power. Because legislatures and executives function 

differently across countries, it will be useful to have a measure of the degree of functional 

democracies within these institutions, and whether this impacts the presence of rights. The 

thinking here is that judges on a constitutionally determined short leash (where either the 

president or the legislature has the power of removal) may function differently than those on a 

long leash. Depending on the country’s institutions, democracy can determine whether judges 

deliver rights favorable rulings. Specifically, in democratic countries, judges on a short leash 

may be more apt to preserve rights because the legislature or president possesses an electoral 
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mandate to remove them. On the other hand, judges on a constitutionally long leash (a score of 4 

or 5) may be less apt to provide rights because the legislature’s reach is constrained. A court in 

this instance might begin exhibiting a conservative or liberal bias because of the greater 

independence afforded them.  

There are some ambiguities with the coding scheme that merit discussion. Constitutional 

language regarding removal may be vague and in some instances the only indication that 

removal can take place is the phrase, “removal can be determined by law” or, “judges can only 

be removed by law.” This establishes that removal is stipulated statutorily, but begs the question 

whether such law exists. A greater difficulty here is that many countries do not publish the entire 

volume of statutes, or that laws are not published in English. For applicable countries the 

removal variable is coded as missing data so as to not preclude the possibility that judges can be 

removed. However, the constitutional or statutory removal variable can still be determined. If 

removal is determined statutorily, the legislature has the ultimate authority to establish how 

judges are removed, giving it more immediate latitude than constitutionally explicated 

provisions.  

In certain countries, justices are subject to a mandatory retirement age, ranging from 65 

to 70 years of age. I interpret this as a constitutionally defined opportunity for the legislature to 

replace a justice with another judge that may be closer to their preferences. Again, this gives 

more discretion to the legislature and renders the leash a little bit shorter. Fixed terms are also 

common among high court judges, ranging from five to six years with or without the possibility 

of reappointment. I hypothesize that the turnover created by judges with expiring terms also 

confers more latitude to the legislature because of the increased opportunities to confirm a 

sympathetic justice. Fixed terms renewable by reappointment are interpreted as providing more 
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incentive for a judge to line his preferences up with the removing body. The assumption is made 

that judges who have been removed in these cases are not eligible for reappointment because of 

illegal misconduct.  

Another set of constitutional provision calls for judges to be removed “by specific 

judgment,” or “by court decision.” This signifies that either the court itself or a judicial council 

can initiate proceedings against a judge on the basis of alleged misconduct. Regardless, there is 

less legislative discretion under this provision because removal powers are insulated within the 

judges and not the legislature/executive.   

Following the earlier work of La Porta et al. (1999), several controls are introduced. 

Latitude and ethnolinguistic fractionalization are included because institutions and freedom may 

suffer when ethnic heterogeneity is high and because the healthier climates of temperate zones 

might contribute to better institutions and better outcomes.17 The fractionalization dataset was 

used in Alesina et al. (2003) to test the effects of ethnic heterogeneity on the quality of 

institutions and economic growth. The logarithm of GDP per capita is also introduced because 

many political determinates of freedom may be associated with economic development – 

including the enforcement of constitutions.18 I also introduce a control for civil war with the 

established notion that domestic violence appears to be associated with greater political change, 

specifically in intermediate regimes.19 It is noted that none of the countries in my sample qualify 

for the civil war designation and thus the variable was eliminated from the final regression 

results. To account for the impact of the international community on a state’s torture practices, I 

include a variable that indicates the number of international NGOs within a state to which 

                                                
17 Engerman & Sokoloff 1997, La Porta et al. 2004; and Easterly & Levine 1997; Alesina, Baquir, and Easterly 1999 
18 La Porta et al. 2004, pg. 457 
19 Hegre, H. et al.,“Toward a Democratic Civil Peace? Democracy, Political Change, and Civil War, 1816-1992,” 
American Political Science Review. 95(2000): 33 
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citizens can have a membership.20 

Table 1. 
Description of Variables for Countries Included in the Analysis 

Variable Description 
 Dependent Variables 
Physical integrity rights  Levels of political violence and terror experienced in a 

particular year based on a 5-level terror scale, higher ratings 
indicated more violations. Data accumulated from yearly 
country reports of Amnesty International and the U.S. State 
Department Country Reports on Human Rights Practices. 
Source: Political Terror Scale (2010) 

Human rights Index of political rights in 2009 (on a scale from 1 to 7). 
Higher ratings indicate countries come closer to the ideals 
suggested by the following checklist: (1) there are free and 
fair elections, (2) those elected rule, (3) there are 
competitive parties or other competitive political groupings, 
(4) the opposition has an important role and power, and (5) 
the entities have self-determination or an extremely high 
degree of autonomy. 
Source: Freedom House (2010). 

 Independent Variables 

Judicial removal Scale of judicial removal provisions, based on how closely 
tied the judiciary is to the removing body, with 1 being the 
most closely tied and 4 being the most independent. Source: 
Maddex’s Constitutions of the World and originating 
documents.  

Constitutional or statutory removal Dummy variable coded according where removal is 
stipulated, 0 for constitutional removal (removal defined in 
the constitution) and 1 for statutory removal (removal 
stipulated by statute) 

Rigidity of constitution Measures (on a scale from 1 to 4) how difficult it is to 
change the constitution in a given country. One point each is 
given if the approval of the majority of the legislature, the 
chief of state, and a referendum is necessary in order to 
change the constitution. An additional point is given for 
each of the following: if a supermajority in the legislature 
(more than 66 percent of votes) is needed, if both houses of 
the legislature have to approve, if the legislature has to 
approve the amendment in two consecutive legislative 
terms, or if the approval of a majority of the state legislature 
is required. 
Source: La Porta et al. (2004), Maddex (1995). 

Legal origin Identifies the legal origin of the company law or commercial 
code of each country. Five possible origins: (1) English 
common law, (2) French commercial code, (3) German 

                                                
20 Hafner-Burton and Tsutsui, “Human Rights Practices in a Globalizing World: The Paradox of Empty Promises,” 

American Journal of Sociology 110 (2005): 1373-1411. 
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commercial code, (4) Scandinavian commercial code, and 
(5) socialist/communist laws. Source: La Porta et al. (2004). 

Ethnoliguistic fractionalization Measures the degree of ethnic, linguistic and religious 
heterogeneity in various countries. Indices based on 
population data collected fromEncyclopaedia 
Britannica (2001), CIA’s World Factbook (2000), 
Levinson’s Ethnic Groups Worldwide (1998), and Minority 
Rights Group International’s World Directory of 
Minorities(1997); in addition to Mozaffar & Scarrit (1999) 
for selected African cuntries. In most cases the primary 
source is national censuses. Ranges from 0 to 1. Source: 
Alesina et al. (2003)  

Latitude The absolute value of the latitude of the country, scaled to 
take values between 0 and 1. Source: Central Intelligence 
Agency (1996). 

Log of GDP per capita Logarithm of gross domestic product per capita in U.S. 
dollars for 2009. Ranges from 4.6 to 11.2 in the sample. 
Source: World Bank (2010). 

Regional controls Controls for the continent/region of the world a country is 
located in: Aurasia, America, the Middle East, Oceania, 
North America, South America, Central America, Africa, 
Asia, and Europe. Source: La Porta et al. (2004).  

Democracy index Democracy score for the year 1994, except for Liberia, 
where the latest available year (1989) was used. Ranges 
from 0 to 10, with lower values indicating a less democratic 
environment. Source: Jaggers and Gurr (1996). 

Nongovernmental organizations  Number of nongovernmental organizations per country in 
1999. Source: Hafner-Burton & Tsutsui (2005). 

Civil war Measures the incidence of civil war within a country from 
1946 to 2008. Source: Uppsala Conflict Data Program 
(UCDP) and International Peace Research Institute, Oslo 
(PRIO) Armed Conflict dataset (2010).  

 

A number of empirical issues merit discussion. The seventy-one countries on which I 

base my analysis is the original collection chosen by La Porta et al. (2004). These countries are 

among the eighty represented in Maddex’s Constitutions of the World (1995), selected by the 

author on the basis of their importance and size in an effort to include a representative sample of 

countries from the major regions of the world. Ten countries with transition economies were 

excluded from La Porta et al. (2004) because rapidly changing constitutions are associated with 

countries in transition. Like La Porta et al. (2004), I do not expand country coverage to assure the 
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compatibility of my coding with Maddex’s but instead supplement the data with information 

from actual constitutions and statutes. I acknowledge that this may not reflect a complete picture 

of the world but the selection is valuable in that the countries chosen represent those with long 

standing constitutional traditions and can provided a stable unit of analysis.  

There is the possibility of a third confounding variable driving the relationship between 

judicial removal and rights: culture. For example, the political culture in Finland is pro-

majoritarian, as with other Scandinavian countries. The country’s institutions reflect this in its 

policies and procedures – this characteristic could easily determine the level of rights and the 

judicial institutions within a country. Omitted factors such as culture are more nuanced and 

difficult to tease out, but can nevertheless have a significant impact. To isolate this effect, I 

control for the level of democracy as well the region of the world where a country is located. The 

second control is introduced because countries tend to manifest geopolitical similarities as noted 

by the Scandinavian example. Furthermore, La Porta et al. (2004) find that judicial independence 

is likely to be a feature of colonial transplantation.21 Accordingly, because constitutions of 

former colonies are often forced upon new colonies to mirror the colonizing sovereign’s, I 

control for colonial influence by introducing a series of variables representing legal origin. Like 

culture, this could be a confounding factor that endogenously determines judicial structure and 

thelevel of rights within a country.  

VII. Results  

While the results are anticipated to vary among regressions, I generally expect rights to 

be better protected in countries where judges are more closely tied to majoritarian bodies. The 

correlation between rights and judicial removal variable in democratic countries is projected to 

                                                
21 La Porta et al. (2004) pg. 465 
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be statistically significant as judges kept on a constitutionally defined short leash are more likely 

to respond to these preferences according to the LPS theory. Conversely, judges with more 

latitude in democratic countries could go either way: the Fein and Neuborne argument 

presupposes well-behaved judges without majoritarian influence, while LPS assumptions suggest 

otherwise. In authoritarian countries, the outcome is more difficult to predict. Some see judicial 

institutions in these countries as little more than window dressing, but this perspective could be 

challenged depending on the results. As it is generally understood that economic prosperity and 

political freedoms are lower in these countries with low levels of democracy, I predict that 

removal with a code of 4 or 5 will provide a stronger association with rights protection. Lastly, 

the introduction of control variables is expected to decrease coefficients across the board.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Table 1. 
Judicial Removal Index and Two Measures of Rights 

  PTS PTS Freedom House Freedom House 
Judicial removal 0.21 0.21 -0.06 -0.08 
  (2.14)* (2.04)* (0.52) (0.62) 
Constitutional or statutory 
removal -0.05  -0.35 
    (0.17)  (1.70) 
Democracy index 0.00 0.00 -0.17 -0.17 
  (0.10) (0.10) (3.61)** (3.63)** 
Ethnolinguistic fractionalization 0.08 0.11 0.29 0.50 
  (0.16) (0.21) (0.47) (0.87) 
Log of GDP per capita -0.36 -0.36 -0.21 -0.22 
  (3.13)** (3.13)** (2.46)* (2.62)* 
Nongovernmental organizations 0.00 0.00 0.00 0.00 
  (1.67) (1.35) (0.75) (1.29) 
Regional control: Asia Omitted Omitted Omitted Omitted 
            
Regional control: Eurasia 0.29 0.27 0.27 0.16 
  (0.56) (0.52) (0.42) (0.24) 
Regional control: Americas -0.31 -0.32 0.78 0.67 
  (0.57) (0.57) (1.30) (1.07) 
Regional control: Middle East 1.39 1.39 0.46 0.48 
  (2.51)* (2.48)* (0.60) (0.61) 
Regional control: Oceania -1.20 -1.18 -0.67 -0.52 
  (2.45)* (2.22) (1.85) (1.52) 
Regional control: North America 1.13 1.12 -0.95 -0.97 
      (1.92)   (1.92) (1.96) (1.98) 
Regional control: South America 0.77 0.76 -1.16 -1.22 
  (1.53) (1.53) (3.15)** (3.33)** 
Regional control: Central America Omitted Omitted Omitted Omitted 
         
Regional control: Africa 0.51 0.48 0.52 0.33 
  (0.99) (0.85) (0.81) (0.49) 
Regional control: Europe Omitted Omitted Omitted Omitted 
           
Rigidity of constitution 0.02 -0.02 0.12 0.07 
  (0.17) (0.11) (0.71) (0.39) 
Latitude -1.79 -1.75 -1.30 -0.11 
  (1.56) (1.50) (1.01) (0.82) 
Civil war Omitted Omitted Omitted Omitted 
           
Legal origin: Socialist/Communist Omitted Omitted Omitted Omitted 
           
Legal origin: Scandinavian  -1.33 -1.29 -0.63 -0.41 
  (2.08)* (1.85) (0.73) (0.46) 
Legal origin: German -1.42 -1.40 -1.64 -1.46 
  (2.69)* (2.41)* (1.26) (1.09) 
Legal origin: French -1.39 -1.36 -0.70 -0.50 
  (2.10)* (1.93) (0.77) (0.55) 
Legal origin: UK -1.16 -1.15 -0.91 -0.82 
  (1.85) (1.80) (1.07) (0.94) 

 
Constant 6.17  6.20  6.69  6.91  
  (4.48)** (4.41)** (4.15)** (4.10)** 

Observations 63  63  63  63  
R-squared 0.69  0.69  0.86  0.87  

Notes: The table presents results of OLS regressions. As expected, regression of rights produced varied results. While judicial 
removal is not significant in the regression against Freedom House rights data, it was included to show the relationship with 
removal regardless. Robust t statistics in parentheses * significant at 5%; ** significant at 1%. 
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The results of judicial removal are presented in Table 1. With all explanatory variables 

introduced, more closely tied judicial removal is associated with statistically significantly greater 

scores on the Political Terror Scale. The addition of the constitutional or statutory removal 

distinction is shown to have no predictable effect on either measure of rights. This measure is 

expected to fluctuate in either direction, since it is difficult to determine whether rules exert more 

influence simply because they are constituional. Furthermore, the relationship between judicial 

removal and rights on the Freedom House index is not statistically significant but slightly 

negatively correlated with a coefficient of -0.06. However, removal does explain 69% of the 

variation in rights scores on the PTS, with a 0.21 increase in rights following a one-unit change 

in judicial removal. Controlling for the effects of removal, a one-unit increase on the Polity scale 

results in no change on the PTS but a 0.17 unit decrease on the Freedom House measure. This 

reflects the difference in dynamics of each rights scale: PTS measures state sanctioned political 

violence while Freedom House assesses the level of political rights and civil liberties within a 

country. While democracy is associated with Freedom House in the results, it has no predictable 

effect on the level of state sanctioned violence as evaluated by the PTS. Given the methodology 

of the PTS, its researchers acknowledge that democracies are not necessarily non-violators of 

physical integrity rights, a phenomenon reflected in my results as well.22At the same time, the log 

of GDP per capita is significant with the PTS. Appendix II depicts a graph of human insecurity 

as measured by the PTS against median scores of income level. Here, the results of OLS 

regressions reinforce the finding that countries with higher incomes experience on average lower 

levels of human insecurity. Given the lack of transition countries in the sample, civil war was 

found to be insignificant and eliminated from the final regression because of collinearity.  
                                                
22 Gibney, M., Cornett, L., & Wood, R., (2009) Political Terror Scale 1976-2010. Accessed 20 Devember 2010, 
<http://www.politicalterrorscale.org/> 
 



Table 2.  
Correlations of Variables Across Sample of 71 Countries 

  PTS 
Judicial 
removal 

C/S 
removal 

Democracy 
index NGOs Latitude 

Log of 
GDP 
per 
capita 

Middle 
East 

Oceani
a 

Legal 
origin: 
Scandin-
avian  

Legal 
origin: 
German 

Legal 
origin: 
French 

Legal 
origin: 
UK 

PTS 1.000                         

Judicial 
removal 0.056 1.000                       

C/S removal -0.143 0.116 1.000                     

Democracy 
index -0.378 0.010 0.032 1.000                   

NGOs -0.514 0.075 -0.028 0.535 1.000                 

Latitude -0.458 0.142 0.135 0.285 0.649 1.000               

Log of GDP 
per capita -0.626 0.154 0.077 0.189 0.589 0.525 1.000             

Middle East 0.317 0.131 0.175 -0.423 -0.252 0.079 0.037 1.000           

Oceania -0.260 0.067 0.101 0.144 0.078 0.054 0.175 -0.068 1.000         

Legal origin: 
Scandinavian  -0.347 -0.017 0.144 0.207 0.357 0.476 0.319 -0.098 -0.044 1.000       

Legal origin: 
German -0.299 -0.121 -0.033 0.060 0.330 0.248 0.284 -0.110 -0.049 -0.070 1.000     

Legal origin: 
French 0.088 0.336 0.187 -0.070 -0.201 -0.180 -0.068 0.229 -0.169 -0.243 -0.274 1.000   
Legal origin: 
UK 0.136 -0.160 -0.182 0.103 -0.052 -0.181 -0.200 -0.085 0.252 -0.173 -0.195 -0.672 1.000 



Table 3. 
Judicial Removal Models 

  Political Terror Scale 
  Model 1 Model 2 Model 3 Model 4 
Judicial removal 0.23 0.19 0.17 0.16 
  (2.71)** (2.23)* (2.12)* (2.09)* 
Constitutional or statutory 
removal -0.19 -0.20 -0.22 -0.21 
  (0.76) (0.82) (0.860) (0.81) 

Log of GDP per capita -0.36 -0.30 -0.34 -0.34 
  (3.58)** (3.30)** (4.13)** (4.37)** 
Regional control: Middle 
East 1.40 1.23 1.07 1.13 
  (3.56)** (3.01)** (2.73)** (3.68)** 

Regional control: Oceania -1.16 -1.20 -1.19 -1.22 
  (3.89)** (3.77)** (3.37)** (3.61)** 

Legal origin: Scandinavian  -1.53 -1.54 -1.67 -1.88 
  (2.49)* (2.57)* (2.80)** (4.13)** 

Legal origin: German -1.57 -1.66 -1.60 -1.68 
  (3.09)** (3.19)** (3.25)** (4.06)** 

Legal origin: French -1.47 -1.28 -1.08 -1.16 
  (2.73)** (2.43)* (2.14)* (3.07)** 

Legal origin: UK -1.15 -1.02 -0.83 -0.91 
  (2.19)* (1.98) (1.76) (2.49)* 

Democracy index 0.00 0.00 0.00   
  (0.10) (0.07) (0.39)   

Latitude -1.81 -1.07    
  (2.19) (1.33)     
Nongovernmental 
organizations 0.00       
  (0.96)       

Constant 6.70  6.17  6.15  6.21  
  (8.31)** (7.82)** (7.76)** (8.52)** 

Observations 68  70  70  71  
R-squared 0.67  0.63  0.61  0.62  

Notes: The table presents the result of OLS regressions. Stata command clarify was used to isolate the effects of judicial 
removal on rights. The difference between a code of 3 and 4 was statistically significant at the 99th percentile for Model 1. 
This may be the result of a higher frequency of these judicial systems in the sample of countries. It would be useful to 
expand the coverage of countries for a more robust analysis. An interaction term of the constitutional or statutory removal 
variable and judicial removal variable was considered, but it did not change the coefficient of the primary independent 
variable of interest and was not significant on its own. Robust t statistics in parentheses * significant at 5%; ** significant 
at 1%. 
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Table 2 depicts the correlation of dependent and independent variables for the 71 

countries. Control variables are included to show association with dependent variables. As 

expected, democracy, GDP per capita, and ethnolinguistic fractionalization are correlated with 

one or both measures of rights.  

The final regression results are presented in Table 3. I include four different models of 

judicial removal with the varying inclusion of latitude, nongovernmental organizations, and 

democracy. Removal is consistently significant at the 5% level, with significance increasing 

following the introduction of latitude, nongovernmental organizations, and level of democracy. 

While these three controls are insignificant on their own, the decrease in the significance of 

removal in Model 4 suggests that these variables do exert effects on state sponsored political 

violence. However, their insignificance indicates that legal origin, location in the Middle East or 

Oceania, GDP per capita, and judicial removal do a better job of explaining physical integrity 

rights. At the same time, the explanative capabilities of latitude and democracy could be erased 

by the strong correlation between GDP per capita, latitude, and NGOs, as well as the strong 

negative correlation between Polity score and location in the Middle East. Constitutional or 

statutory removal is retained in the regression to show its relation to my primary removal 

variable of interest. In Model 1, all legal origin classifications are significant in the negative 

direction, suggesting that a legal system with Scandinavian, German, French, or UK origins 

decreases the level of state sponsored violence within a country. While holding removal 

constant, I find the coefficients for the Middle East and Oceanic regions indicate higher and 

lower levels of state sponsored violence, respectively. Appendix III graphically outlines the 

relationship between region of the world and PTS score. Depending on the controls introduced, a 

one-unit change in removal results in a 0.23 to 0.16 unit change in physical integrity rights. All 
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regressions were conducted using robust t statistics. Marginal analysis was conducted with the 

judicial removal variable and confirmed the results. However, the predicted average marginal 

effects for removal found the change between a score of 3 and 4 to be the only statistically 

significant event. The Stata command “clarify” was used in post-regression analysis as well, with 

the simulations reporting significance in all instances for the judicial removal variable.  

IX. Discussion   

This analysis was conducted to show the relationship between judicial removal and rights 

protection in a sample of 71 countries. Based on a theoretical model of institutional behavior, it 

is believed that judges who are more closely tied to the body/agent with the power of removal 

may be more inclined to protect rights due to fear of a threat to their political survival. A key 

element of my analysis was redefining judicial independence to reflect this dynamic. The theory 

is based on the assumption that judges distribute public or private goods through their rulings, 

with rights oriented rulings classified as public goods. To more concretely illustrate this premise, 

consider an antitrust suit before the U.S. Supreme Court. A ruling in favor of antitrust legislation 

is seen as providing more options for consumers as it protects citizens from encroachment on 

their right to make economically rational decisions, which would be compromised should 

companies be allowed to implement price ceilings or promulgate anti-competitive policies. 

Given the positive relationship between removal and physical integrity rights, I offer an alternate 

example using an actual U.S. Supreme Court case. Hamdi v. Rumsfeld (2004) was a Supreme 

Court case reversing the dismissal of a habeas corpus petition brought on behalf of a U.S. citizen 

being detained indefinitely as an "illegal enemy combatant."23 The Court ruled that detainees 

who are U.S. citizens could challenge their enemy combatant status before an impartial judge. 

                                                
23 Hamdi v. Rumsfeld, 542 U.S. 507 (2004) 
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This ruling in favor of Due Process rights is an example of a public good, whereas a private good 

is interpreted as a ruling to allow the Bush Administration to change the legal status of a war 

prisoner without legal recourse. Though my theory postulates that decisions promoting rights is 

due to justices’ anticipation of removal, I am cautious to say whether removal can take the place 

of established notions of judicial independence. The statistically significant association between 

removal and physical integrity rights is encouraging, yet the causal argument in favor of this 

result may actually better support a relationship with political rights and civil liberties instead. 

Regardless, the outcome is interesting: tests on marginal effects indicate that the difference 

between removal by impeachment (a score of 3) and removal is by disciplinary council (a score 

of 4) is considerable. This warrants further investigation: perhaps removal should be thought of 

as either concentrated within the sphere of the judiciary or not –an interesting notion to explore 

in future analysis.  

The results suggest that when removal powers are exercisable within the judiciary or its 

associated disciplinary organ, physical integrity rights are affected negatively. For some 

countries located in the Middle East, this result is conclusive with reality. I propose that an 

extended analysis of more countries could shed more light on independence as a construct of 

majoritarian influence. Additionally, a sample of countries with greater variance in Polity scores 

could allow for better determination of the effects of removal in democratic or authoritarian 

regimes.  As for why removal is correlated with one set of rights and not the other, the answer is 

inextricably tied to the methodology of rights data and the specific type measured by each 

organization. Freedom House data is an aggregate of survey and qualitative data that places a 

greater emphasis on whether these political rights are implemented in practice as opposed to the 
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presence of legal rights. Perhaps the lack of association in this category is a consequence of 

measuring rights de facto against a de jure concept of the judicial dynamic.   

An issue in my analysis is the inability to account for de facto removal. Specifically, de 

jure removal can only speak to the institutional structure created by the law and not what occurs 

in practice. For example, though the Court is seen as the paradigm of judicial independence, the 

U.S. Constitution confers powers to Congress to impeach and convict Supreme Court judges. 

Removal de facto is thus practically nonexistent since this authority has rarely been exercised 

with serious effort. However, I argue that de facto removal is less significant because 

institutional rules allow judges to anticipate removal and act accordingly to prevent it. 

At the broadest level, my results provide support for institutional rules. Though checks 

and balances may be discounted in the realm of judicial politics, perhaps their role is understated. 

The paper shows that some of the central qualities of judiciaries – features that may have sincere 

consequences for human liberty and welfare – have common constitutional and institutional 

roots. 
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Appendix I: Countries Included Analysis 
 

Algeria 
Argentina 
Australia 
Austria 

Bangladesh 
Belgium 

Brazil 
Canada 

Chile 
China, PR 
Colombia 

Cuba 
Denmark 
Ecuador 

Egypt 
Ethiopia 
Finland 
France 

Germany, FR 
Ghana 
Greece 

Haiti 
Honduras 

Iceland 
India 

Indonesia 
Iran 
Iraq 

Ireland 
Israel 
Italy 

Japan 
Jordan 
Kenya 

Korea, DPR 
Korea, Rep. 

Kuwait 
Lebanon 
Liberia 
Libya 

Malaysia 
Mexico 

Mozambique 
Nepal 

Netherlands 
New Zealand 

Nicaragua 
Nigeria 
Norway 
Pakistan 
Panama 

Peru 
Philippines 

Portugal 
Saudi Arabia 

Singapore 

South Africa 
Spain 
Sweden 
Switzerland 
Syria 
Taiwan 
Thailand 
Turkey 
USA 
Uganda 
United 
Kingdom 
Venezuela 
Vietnam 
Zambia 
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Appendix II: Human Insecurity by Income Level 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Source: Gibney, M., Cornett, L., & Wood, R., (2009) Political Terror Scale 1976-
2010. Accessed 20 Devember 2010, <http://www.politicalterrorscale.org/> 

 
 



Appendix III: Increasing Human Insecurity by Region 
 

 
 
 

Source: Gibney, M., Cornett, L., & Wood, R., (2009) Political Terror Scale 1976-
2010. Accessed 20 Devember 2010, <http://www.politicalterrorscale.org/> 

 
 


